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Preface

“Some see things as they are and say, ‘Why?’
I dream of things that never were and say, ‘Why not?’”
-George Bernard Shaw

Today, access to justice for poor Californians is at best an unfulfilled promise and at
worst a cruel hoax. Yet, nearly 70% of Californians and four out of five Americans
erroneously believe that poor people have a guaranteed right to free counsel in civil cases.!
Nothing could be farther from the truth.

In California and across the nation, only criminal defendants have a right to counsel
regardless of their ability to pay. Civil litigants have no such guarantee. Recent studies show
that only one-quarter of poor California families with a civil legal problem receive full or
partial legal assistance.? These statistics do not include the near-poor and people of
moderate means who experience serious legal problems but can neither afford to pay for
legal assistance nor qualify for free legal services.

While the majority of poor Californians with legal needs who seek assistance will not
receive it, many others with serious, even life threatening legal problems will never even seek
legal assistance. This is often because they do not know where to find it or because the
persistent failure of the justice system to meet their needs has led them to the conclusion
that justice is not for all.

The number of people living in poverty in California has increased substantially in the
past 20 years. At the same time, income disparities have also grown; the result is that the
poor are getting poorer. Social policy has similarly changed with time. Many programs that
support people of low incomes, such as child care, food stamps, and other public benefit
programs, are being dismantled. Funding has been cut dramatically and new restrictions
have been imposed on the grants that are made.

If the number of poor Californians continues to grow as experts predict and as cuts in
federal funding for legal services have an impact, the situation will only worsen. The gap
between the promise of justice under the law and the reality of the non-existent to meager
protection afforded this state’s most vulnerable citizens will widen at an accelerating pace.

The recent 33% cut in federal funding for legal services, resulting in a 38% reduction
in federal funds for California, is increasing the severity of the crisis. The recommendations
of this report are thus all the more critical to seeking the equal access goal.

It is possible to remain complacent about these statistics until you meet them face-to-
face. Katherine, for example, is a 35-year-old single mother who lives in Southern California
with her three children, aged five, four and 18 months. Their only income is public assistance.
They were evicted from their apartment when her husband left and she could no longer pay
the rent and was forced to go on welfare.

After the eviction, Katherine and her children were homeless for nearly three months.
They were on the streets during the day and in a shelter at night. She describes the apartment
she was finally able to obtain:
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Preface

The toilet is broken. The oven doesn’t work. We have rats and roaches and lead
paint peeling off the walls. And, there’s no lock on a door that goes out to a fourth
floor landing with no railing. The landlord refuses to make these repairs.

Katherine’s Medi-Cal benefits were cut off when she could not provide rent receipts
because she was withholding rent pending the needed repairs. That means she is unable to
obtain health care for her children or herself, although she is a borderline diabetic who
should be on medication. She is separated from her abusive husband, but she cannot afford
a divorce. Katherine is striving to keep her family together and become self-sufficient, but
so far she has received no legal assistance. The local legal clinic is a lengthy bus ride away,
and Katherine doesn’t think they can help because they turned her away once before when
she needed a type of service they could no longer afford to provide.

Finding a way to offer legal assistance to Katherine and the other millions of Califor-
nians living at or below 125% of the poverty line is a major challenge. In 1990 this group
numbered approximately five million people and experienced almost two million legal
problems per year.? Helping them is a particularly important challenge because so many laws
affecting the poor are changing, effectively eliminating much of the safety net. While the
poor experience legal problems at about the same rate as the near-poor and people of
moderate means, the legal problems poor Californians face often threaten their very
survival. We take issue with those who believe addressing the legal needs of the poor is a
challenge too difficult to meet.

America, by many standards still the most advanced of Western nations, stands virtually
alone among industrial democracies in its failure to guarantee the civil indigent, either by
constitution or statute, the right to counsel in civil cases. For example, this year marks the
500th anniversary of England’s enactment of a statutory right to counsel in civil cases—
counsel that the government now compensates when the litigant cannot afford to pay.*
Moreover, most nations back up those rights with financial investments far larger than those
the United States currently makes in its legal services programs. Clearly, if so many other
countries can do it, so can we.

Just as surely, no single entity can solve the problem. In their role as gatekeepers to the
Justice system, lawyers have a special responsibility to help ensure that poor citizens gain
access to the legal system. The legal profession’s acceptance of this special responsibility is
evidenced by a steady increase in the amount of pro bono services provided by California
lawyers. In 1993 alone, their pro bono contributions exceeded one million hours.5 However,
the staggering amount of need means that lawyers’ individual and combined efforts can
provide only a modest percentage of the amount required to open the door to justice.

Attorneys are not the only people important to the development of increased access to
Justice. Adequate functioning of our judicial system is a societal responsibility. Community
groups, legal services clients, educators, public sector employees, and many others all need
to contribute to designing a delivery system based on the needs of low-income clients and
the principle of access to justice for all. A great deal more funding is needed from a variety
of sources for such efforts, especially following the recent cuts in federal grants. If funding
is not increased, local and statewide initiatives to create a responsive, efficient, and compre-
hensive delivery system will never be a reality.

In addition, new methods of dispute resolution, which rely less heavily on lawyers yet
provide quality justice, must continue to be developed. Where it is consistent with Jjustice,
law and the legal process must be simplified and made more easily accessible, benefiting not
only those now excluded from access to the present system but all others as well. For such
sweeping changes to be implemented, we must first acknowledge that access to justice for
all Californians is a fundamental, indeed essential, right. The fulfillment of this right requires
the earnest commitment and ongoing attention of a broad spectrum of leaders in this state’s
public and private sectors.
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And Justice For All

Our goal is threefold:
(1) to ensure the right to civil justice for all Californians;

(2) to foster systemic improvements in the state’s civil justice system that will
expand access to the system for all Californians; and

(3) to develop adequate funding to provide meaningful access to quality justice
for low- and moderate-income people when they need it.

This report is offered as a road map to guide us on the first stage of what we recognize
to be a long and arduous journey. While the terrain is steep and many of the roads are as
yet untraveled, we remain committed to the proposition that when the destination is of such
crucial importance, we will find our way.

“.[TJhe civil justice system of the United States is fundamentally disconnected from
the lives of millions of Americans. It must do more to address the personal legal needs of
the American people if the nation is to make good on its commitment to equal justice.”
—-American Bar Association,

Agenda for Access: The American People and Civil Justice (1996)
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Mission and Goals

“Helplessness does not stem from the absence of theoretical rights.
1t can stem from an inability to assert real rights.”
—Robert F. Kennedy, 1964, U.S. Attorney General

Recent legal needs studies have quantified the wide gap between the ideal of equal
justice for all and the reality of no justice for many in California and the rest of the nation.
Studies by the American Bar Association and bar associations in at least 15 states demon-
strate that approximately three out of four poor people who have a legal problem will not
receive legal assistance.

In March 1993, the State Bar of California appointed the Access to Justice Working
Group and charged it with the task of developing a long-term, interdisciplinary approach to
achieving equal access to justice in California.

Members of the Working Group included private bar leaders, legal services lawyers,
pro bono coordinators, alternative dispute resolution experts, law professors, social scien-
tists, and representatives of the judiciary. It was chaired by Justice Earl Johnson, Jr. of the
California Court of Appeal, a former director of the OEO Legal Services Program and
former professor of law at the University of Southern California.

Topics covered by this long-range plan include:
m assessing the central importance of equal access to justice to an ordered society;

® examining how California compares with similar democracies, many of which
already guarantee and fund equal access to justice to low-income citizens as a matter
of right;

® estimating the extent of the gap between need and availability of equal access to
Jjustice and the cost of closing the gap;

® looking at various methods of achieving equal access to Justice, including providing
more legal services, encouraging alternative means of dispute resolution, redef ining
the role of the lawyer in the provision of legal services, and simplifying certain laws
and legal procedures;

® identifying and appraising potential sources of funding for programs designed to
achieve equal access to justice;

® looking at ways to involve members of all segments of society in working toward the
equal access goal; and

® developing an initial plan for a structure for the California Commission on Access
to Justice, which will become a working entity and the basis for assessing and
implementing ideas en route to the ultimate goal.

During the past three years, the Access to Justice Working Group held 15 meetings to
review information, make policy decisions, and set priorities. Individual members did
considerable research and prepared initial drafts of various sections of the report. The
Working Group also retained a lead consultant to perform additional research, consolidate
their individual work into an initial draft, and work with the committee to edit the document
into a final draft.
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And Justice For All

With the approval of the Board Committee on Legal Services, the Working Group
circulated an initial draft report for public comment. Valuable critiques were received, and
these thoughts were incorporated into the final product.

One of the primary purposes of the report is to increase awareness and discussion of
access to justice issues inside and outside of the legal community, particularly among leaders
of the state’s private and public sectors. It contains a series of options that merit serious
consideration, refinement, and prioritization as the Commission on Access to Justice carries
on the work begun by the Access to Justice Working Group.

Our ultimate goal is to broaden support for access to justice issues inside and outside
the legal community and make an ordered transition from the Working Group to an ongoing
California Commission on Access to Justice.
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Executive Summary

“The first duty of society is justice.”
-Alexander Hamilton

Access to justice is a fundamental and essential right in a democratic society. It is the
responsibility of government to ensure that all of its people enjoy this right — that there is
indeed “justice for all.”

Access to Justice Requires Lawyers; Many Nations Provide Counsel as a Matter
of Right

In most parts of our civil justice system, access to justice requires that lawyers represent
both parties. As a practical matter, in most cases there can be no access to justice without
access to adequate legal representation. Thus, justice is endangered unless those who cannot
afford counsel are provided lawyers. This is particularly true when one side, often a
corporation or government agency, is represented by counsel.

The absence of representation also has a negative effect on the functioning of the
judicial system. Courts must cope with the need to provide guidance and assistance to pro
per parties to ensure a fair trial or hearing. Such efforts, however, are a burden on both the
court’s time and personnel.

[The contingent fee system plays a separate but important role in the existing legal
system. Such cases offer another avenue to improve access to justice as their focus on
significant monetary recoveries allows poor and moderate-income plaintiffs to pay attorneys
fees only if there is an award. Clients pay their attorney an amount proportional to the level
of damages awarded. This report, however, focuses on access to legal services in cases that
are not appropriate for contingent fee representation: those where damages are normally
not of paramount importance. ]

The governments of many industrial democracies other than the U.S. already guarantee
low-income people the assistance of free lawyers in civil cases either as a statutory or
constitutional right. A few of these countries, for example Italy and Spain, implement this
right through mandatory pro bono programs requiring lawyers to supply representation
without compensation. But the majority — England, France, Germany, the Netherlands, the
Scandinavian countries, and Canadian provinces — fund civil legal services for the poor by
providing lawyers, at state expense, to those who would otherwise go unrepresented.

Legal Needs of Three Out of Four Poor Californians Are Not Being Met

The need for civil legal assistance among low-income Californians far exceeds the
current level of resources provided through government and private charity, Today, the legal
needs of approximately three-quarters of all poor people are not being met at all. The legal
needs of the other one-quarter are sometimes being met only partially and the number of
poor people in California continues to increase at a pace faster than that of the state’s overall
population.

The lives of California’s poor are highly regulated, giving rise to the need for legal
assistance. The legal needs of the poor fall primarily into the areas of housing, food, health,
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And Justice For All

family, employment, education, consumer finance, and individual rights. Those Californians
who often need legal representation on matters that may be critical to their very survival
include battered women, children, youth, the disabled, the elderly, farmworkers, the home-
less, minorities, single parents, the unemployed, and victims of crime.

Legal Services Programs Promote Peaceful Dispute Resolution and Efficiently
Serve Millions of Poor Clients

Since California’s first legal aid office opened its doors in San Francisco in 1916, legal
services programs have promoted an ordered society and the peaceful resolution of disputes.
At the same time, they have provided direct legal assistance to millions of this state’s poor.
Equally important, legal services programs have promoted confidence in low-income people
that our system of laws can work for them.

Many of the services provided to legal services clients actually result in a savings to
local and state government entities. When a woman receives adequate child care payments
and is able to stay off welfare, when an illegal eviction is stopped and a family is able to avoid
homelessness, when a disabled couple can live independently with in-home support rather
than be institutionalized, not only is critical help provided to the poor client, but taxpayers
save money as well.

In addition, legal services offices try to begin to help people on public assistance find
a way to enter the mainstream of working America. For example, some offices have recently
put programs in place to assist poor people to set up their own businesses and to redevelop
neighborhood housing using a nationwide network of business lawyers.

In the best of times, California’s legal services lawyers were too few to meet more than
a fraction of the need for their services. Now California’s 114 legal services programs are
forced to make do with fewer and fewer resources at the same time that more and more
Californians are falling into poverty. In 1996, there are 130 fewer legal services attorneys
and over two million more poor people in the state than there were in 1980. There are now
only 500 legal services lawyers to serve almost six million poor people. This means there is
one attorney for every 11,000 poor people in a state where there is approximately one lawyer
for every 300 people in the rest of the population.®

After the 1994 national elections, the makeup of Congress changed dramatically.
Congressional concern about the rising deficit and alleged abuses by legal services pro-
grams, combined with fundamental attacks on the concept of legal services for the poor,
resulted in much debate and uncertainty. The ultimate outcome was diminished funding for
legal services coupled with significant restrictions on the work that could be done by
federally funded programs.

The FY 1996 appropriation for the Legal Services Corporation decreased 33% from
the year before, resulting in a net loss of 38% of LSC money in California. Many new
restrictions were proposed, including bans on class actions, court awarded attorneys fees,
and welfare reform advocacy, restrictions on legislative representation, and the extension of
the LSC restrictions to all other funds of a program, and many other requirements and
prohibitions.

Legal services programs are undertaking a comprehensive planning process, working
with the private bar, clients, and others. Despite cutbacks in staff and services, legal services
programs are dedicated and creative in making the best use of their extremely limited
resources. However, greater efficiency and an infusion of pro bono services have not come
anywhere near closing the gap between need and service.

Funding for Legal Services Must Be Increased Dramatically

Funding for civil legal services must be increased dramatically in order to implement
a right to justice for low-income Californians. The Access to Justice Working Group's best
estimate is that it will require an additional $250 to $300 million (in 1993 dollars) to fill the
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Executive Summary

gap between the 1993 level of funding (about $100 million) and the amount required to
provide justice to almost six million poor people currently living in California.

Experience in the U.S. and other countries demonstrates that the private bar, acting
on its own, cannot and should not be called upon to provide full representation for
California’s civil indigent. California lawyers already provide more than one million hours
of pro bono service each year. At the same time, more California lawyers — acting
individually and collectively — can and should provide additional pro bono services and/or
tinancial contributions to legal services programs on an ongoing basis.

One group of attorneys who might be able to perform significantly more pro bono
work could be those who are currently unemployed or underemployed. Encouraging
volunteer work by these attorneys, many of whom are young, could benefit both the lawyers,
who would gain legal experience, and poor clients, who would get free representation. It
would not be realistic to encourage pro bono work from all unemployed or underemployed
attorneys, but coordination with the California Young Lawyers Association could prove
fruitful.

In 1993, the state’s 121 legal services programs reported to the State Bar of California
that they had received approximately $100 million in total funding that year, with the federal
Legal Services Corporation being the single largest funding source. (The number of legal
services programs in the state has since declined to 114.)

More recently, federal funding has been reduced dramatically. California’s 1996 share
of the Congressional appropriation was $28.2 million, down from the 1995 level of $45.3
million. This was a 38% decrease, without accounting for inflation.

The State Bar’s Legal Services Trust Fund Program was the second largest funding
source in 1993. The Trust Fund was established by a 1981 California statute requiring
California lawyers who hold client funds which are either small in amount or held for a short
period of time to place them in an interest-bearing account. Banks forward the interest
earned to the State Bar, which in turn distributes the funds through the Trust Fund Program
to qualifying non-profit legal services programs. Similar programs are now functioning in
all 50 states.

With the decline in interest rates, Trust Fund Program revenues plummeted nearly 75%
in recent years, to a low of $5.7 million in 1994-1995, although they did increase slightly in
1995-1996. As a result, the Trust Fund was able to distribute approximately $6.6 million to
qualifying programs that year.

Other funding sources for legal services programs included foundations, the United
Way, contributions (from bar associations, individual lawyers, fundraising events, etc.)
court-awarded fees, and miscellaneous funding.

Near-Poor and Moderate-Income Californians Also Require Increased Access
to Civil Legal Services

While almost two million California households (representing around five million
people) lived below 125% of the poverty line in 1990, another 2.2 million households
(representing over six million people) lived just above this level, struggling to maintain a
minimum standard of living. Many of these families are unable to afford legal services for
pressing needs without some form of legal assistance. And, those who try to represent
themselves are very likely to lose, even when the evidence indicates they should prevail.

As funding for legal services in California increases as a result of future efforts of the
Commission on Access to Justice recommended by this report, consideration must be given
to establishing some level of subsidized legal services or other means to increase meaningful
access to justice for the near-poor. Steps to assist them must be taken even before the needs
of the poor are completely satisfied.

XX



And Justice For All

Another two and one-half million California households (representing almost seven
million people) comprise the middle fifth of the state's population, with annual household
incomes of more than $27,500 but less than $45,000. While these middle-income people are
able to obtain legal assistance more often than the poor and near-poor, they still are unable
to afford representation in many instances. This may result in harm and injustice to these
families of moderate means. New legal services delivery models and financing arrangements
must be developed, tested, and evaluated, with the goal of making quality legal services more
widely available to middle-income people in this state.

Innovative Delivery Methods Must Be Developed and Expanded, in addition to
New Funding Sources

Increased funding for legal representation is the most important but not the only
approach to giving low-income Californians access to justice. There are also some promising
possibilities for developing less traditional delivery methods to address certain legal prob-
lems. Some of these options would not require lawyers, yet they would still provide quality
justice for poor, near-poor, and middle-income people. It may also be possible to simplify
substantive law in certain areas so that lawyers are not needed for some problems for which
they are now essential.

Innovative delivery methods that are being developed or that should be expanded
include prepaid legal services, court-affiliated alternate dispute resolution, independent
alternative forums, carefully supervised use of paraprofessionals, small claims courts, peer
counseling, and unbundled legal services. Others, such as pro per coaching, could be
explored as interim measures.

At the same time, it is critical that society ensures that these measures actually deliver
on their promises and do not deny justice to the unrepresented. This will require the creation
of a mechanism capable of designing, establishing, and evaluating experimental programs
for their impact on access to quality justice on an ongoing basis.

Achieving access to justice as a matter of right will require the honest commitment and
ongoing attention not just of lawyers, but also of a broad spectrum of California’s public
and private sector leaders. The legal profession should provide initial leadership by calling
attention to the magnitude and seriousness of the problems and by building the coalition
necessary to address the issue. However, lawyers are but co-equal members of the diverse
team of leaders who must work together to meet the challenge of providing “equal justice
under law.”

Findings of the Access to Justice Working Group

The report makes twelve findings that form the basis for the recommendations and
funding options that follow. The findings reflect the fact that adequate civil representation
remains an unfulfilled promise for the vast majority of poor and near-poor Californians, as
well as for many moderate-income citizens, and that legal representation is the basis for
access to justice. The findings state that this lack of counsel, which is a societal concern,
seriously burdens the justice system. They also note the importance of delivery methods
such as pro bono work, alternative dispute resolution mechanisms, and law simplification
to the goal of increasing access to justice.

Recommendations Regarding the Delivery of Legal Services

The report offers thirteen recommendations for consideration by leaders in both the
public and private sectors. Paramount is the recommendation that it should be the state
government’s legal obligation to ensure all Californians receive access to justice. Increased
funding should be provided to the poor for legal representation in civil cases, beginning
with matters in which basic human needs are involved. The state should also improve access
to legal services to near-poor Californians who often find themselves without representation
even in the most pressing circumstances.

XX



Executive Summary

The report recommends the creation of a California Commission on Access to Justice
to provide ongoing leadership, to explore new sources of funding, and to oversee efforts to
increase funding and improve delivery methods. The Commission would include members
appointed by the State Bar, the judiciary, and business and community organizations.

The report recommends that new methods be developed to deliver quality legal services
at affordable prices to larger numbers of moderate-income Californians. This includes
exploring the feasibility of a statewide prepaid legal insurance plan available to all Califor-
nians and continuing efforts to develop alternative methods of dispute resolution that
increase access without decreasing the quality of justice.

In other areas, the report encourages the development of promising approaches to
simplifying the law and the evaluation of their impact on access to justice. This might lead
to expanded use of supervised paraprofessionals where the result is increased access to
Jjustice and no diminution in the quality of services provided.

The report recommends the study, development, and improvement of programs that
assist litigants in representing themselves in court proceedings until adequate legal repre-
sentation can be provided to all who need it. It encourages the development of programs
designed to make courts more “user friendly” to low- and moderate-income individuals.

For example, Small Claims Court should be modified to become even more effective
in providing increased access to low- and moderate-income clients. In all cases, the report
emphasizes the need to carefully evaluate the results of any proposed initiatives.

Finally, the report recommends the development of effective public education pro-
grams on understanding legal rights and responsibilities and finding affordable legal
assistance. These efforts should target low- and moderate-income people, taking care not to
raise expectations that cannot be fulfilled at current funding levels.

First-Priority Options to Obtain Necessary Funding

In order to obtain the funding necessary to achieve its recommendations, the Working
Group identified five priority “options” which, in some combination, could result in the
requisite funding.

As its top priority, the report urges the federal government to affirm its responsibility
for maintaining independent legal services programs throughout the country and to increase
the national Legal Services Corporation appropriation significantly as soon as possible.
State government should also recognize that lawyers are as essential to justice as courts and,
therefore, the state should fund lawyers out of general fund revenues for people who cannot
afford representation.

The report urges California lawyers to continue to increase the substantial pro bono
efforts they are already making with strong support from the organized bar. Additional
“priority options” include considering ways to increase litigation-related fees to support
increased access to justice and exploring the feasibility of imposing a tax on the value of
legal work performed that could generate significant revenue to expand access to justice.

Second-Priority Options Regarding Funding

The report discusses ten “second-priority options” that could enhance legal services
funding. Although the options in this category would not yield the high level of funding
needed to achieve the Working Group’s goals, they are nevertheless potentially valuable
sources of supplemental financial support.

These options include dedicating a portion of punitive damage awards to increasing
access to justice and diverting class action residuals to support increased access to civil legal
services for the indigent. The report also suggests directing interest on real estate escrow
accounts to expand access in civil matters, possibly targeting resulting funds to legal services
housing work and other affordable housing groups. It is additionally important to continue
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efforts to increase the net yield on the Legal Services Trust Fund. Other options involve
increasing government contracts with legal services organizations to provide services to
low-income clients and exploring revenues to be generated from litigation-based fees.

The report advocates efforts to broaden pro bono opportunities for currently under-
represented groups of legal advocates. For example, the participation in public interest work
of more law students and other non-lawyer legal paraprofessionals should be encouraged
and facilitated. Currently underemployed attorneys (recent graduates or people in transi-
tion) might also be a good source for increased pro bono work. Efforts should additionally
be made to increase the quantity and quality of advice provided through Lawyer Referral
Services to low- and moderate-income clients.

A final option recognizes the need to expand efforts to increase philanthropic giving
to provide legal services to low-income people.

In Conclusion

Over the past three years, the Access to Justice Working Group has examined the
relationship between poverty and justice for all in California. Their findings are clear: the
civil legal services available to the poor and near poor are wholly inadequate to meet the
need.

No single entity can solve this problem. There must be a sustained, coordinated effort
among leaders in the public and private sectors. Legal services programs, local bar
associations, and client groups are contributing through coordination and regional and
statewide planning, but much more is needed. Greatly increased funding must be devoted
to the provision of legal services for the millions of Californians who are currently denied
access to justice. This denial all too frequently means they also lack adequate food, safe
housing, basic medical care, fair employment, and other necessities of life.

Ultimately, the majority of the necessary funding must come from the Californian
people themselves, through the tax dollars which represent our commitment to our demo-
cratic system of government and to a better future in which the historic promise of “justice
for all” is at last fulfilled.



Summary of Findings, Recommendations, and
Options Regarding Funding

Findings

Finding 1. Fundamental Right

Access to justice is a fundamental and essential right in a democratic society.

Finding 2. Importance of Legal Representation

Access to justice in most parts of our civil system requires access to lawyers.

Finding 3. Counsel as Necessary as Courts

Since lawyers are as essential as judges and courts for citizens to gain access to justice in civil
cases, government has just as great a responsibility to ensure adequate counsel is provided
to all as it does to supply judges and courthouses in those cases.

Finding 4. Counsel Guaranteed in Other Countries

The governments of most industrial democracies have established a legal right to free
assistance of lawyers in civil cases for low-income citizens.

Finding 5. Higher Contributions in Other Countries

The governments of many industrialized democracies fund legal representation for low-in-
come citizens in civil cases at a much higher level than does the United States or California.

Finding 6. Unmet Legal Needs of the Poor

The need for civil legal assistance among low-income Californians far exceeds the current
level of public and charitable funding; an additional $250 to $300 million (in 1993 dollars)
in funding is necessary to meet the legal needs of California’s poor.

Finding 7. Subsidized Services for the Near-Poor

The near-poor population in California also has significant unmet legal needs which must
be addressed through partially subsidized legal services even before the needs of the poor
are completely satisfied.

Finding 8. Assistance for the Moderate-Income

Innovative methods of financing and delivering affordable legal services to moderate-in-
come Californians should be developed, tested, and evaluated.

Finding 9. Pro Bono

California lawyers perform a substantial amount of pro bono work and it is reasonable to
expect more lawyers to provide representation or financial contributions to legal services
programs in the future; nonetheless, the private bar alone cannot approach meeting all the
unmet legal needs of the poor.
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Finding 10. ADR and Law Simplification

Innovative methods of dispute resolution and simplification of substantive Jaw may provide
poor, near-poor, and moderate-income Californians access to quality justice in selected areas
without always requiring the assistance of an attorney.

Finding 11. Burden on the Justice System

Alack of representation not only disadvantages litigants, but it also burdens the justice system
itself. More fundamentally, it detracts from public confidence in the justice system when the
financial situation of a party is more likely than the merits of an issue to determine the
outcome.

Finding 12, Societal Obligation

Achieving access to civil justice as a matter of right will require the commitment and ongoing
attention not only of the legal profession, but also of public and private sector leaders.

Recommendations

Recommendation 1. State Obligation

Establish the state government's legal obligation either in the state Constitution or by statute
to ensure all Californians receive access to justice.

Recommendation 2. Commission

Create the California Commission on Access to Justice to provide ongoing leadership and
oversee efforts to increase funding and improve delivery methods.

Recommendation 3. Civil Representation for the Poor

Increase funding to guarantee the poor appropriate representation in civil cases, beginning
with matters in which basic human needs are at issue.

Recommendation 4. Access for the Near-Poor

Improve access to legal services for California’s near-poor residents who often find them-
selves without representation even in the most pressing circumstances.

Recommendation 5. Innovative Delivery Methods

Develop innovative methods to deliver quality legal services at affordable prices to more of
California’s moderate-income residents, ultimately benefitting all Californians.

Recommendation 6. Prepaid Legal Services

Explore the feasibility of a statewide prepaid legal insurance plan to help make legal
representation available to all Californians.

Recommendation 7. Alternative Dispute Resolution

Continue to develop alternative methods of dispute resolution that increase access without
decreasing the quality of justice.

Recommendation 8. Law Simplification

Continue to develop promising approaches to simplifying the law and evaluate their impact
on access to justice.
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Recommendation 9. Supervised Paraprofessionals

Expand the use of supervised paraprofessionals in cases where such use results in increased
access to justice without decreasing the quality of justice.

Recommendation 10. Pro Per Assistance

Recognizing they can never provide equal access to justice, as an interim measure, programs
that assist litigants in representing themselves in court proceedings should be studied,
developed, and improved until adequate legal representation can be provided to all who
need it.

Recommendation 11. User-F riendly Courts

Encourage the development and evaluate the results of programs designed to make courts
“user-friendly” to low- and moderate-income individuals.

Recommendation 12. Small Claims Court

Improve Small Claims Courts to make them as effective as possible in providing increased
access to justice to low- and moderate-income clients.

Recommendation 13. Public Education

Expand public education programs on understanding legal rights and responsibilities and
on finding affordable legal assistance that are targeted to low- and moderate-income people,
taking care not to raise expectations that cannot be fulfilled at current funding levels.

Options Regarding Funding

Fifteen options for increasing funding for civil legal services in California follow. These
are not presented as recommendations of the Access to Justice Working Group, but as
possibilities to pursue to create new methods of funding in the future. They are presented
as alternatives and are meant to be considered independently from one another. Some may
work in concert, while others may work better on their own.

First-Priority Options

These first five options have the potential to yield substantial amounts of additional
funding for access to justice.

Option 1. Federal Responsibility

Pursue ways to reaffirm federal responsibility for maintaining independent legal services
programs throughout the country and increase the national Legal Services Corporation
appropriation significantly as soon as possible, rather than reduce or eliminate it altogether.

Option 2. State Responsibility

Recognizing that lawyers are as essential to justice as courts are, explore having the state
government pay for legal representation out of general revenues for those who cannot afford it.

Option 3. Pro Bono Efforts

Develop ways to ensure that California lawyers continue to increase the substantial pro bono
efforts they are already making with strong support from the organized bar.

Option 4. Litigation-Related Fees

Consider ways to increase litigation-related fees to support increased access 1o justice.
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Option 5. Tax on Value of Legal Work

Explore the feasibility of imposing a tax on the value of work performed by attorneys, private
judges, and other legal professionals that would generate significant revenue to expand
access to civil justice.

Second-Priority Options

These ten options should be considered on a lower-priority basis than the five options above
as these could generate smaller amounts of supplementary funding for civil legal services.

Option 6. Punitive Damages
Dedicate a portion of punitive damage awards to increasing access to justice.

Option 7. Class Action Residuals

Divert class action residuals to support increased access to civil legal services for the indigent.

Option 8. Real Estate Escrow

Direct interest on real estate escrow accounts to expand access to justice in civil matters.

Option 9. Government Contracts

Increase government contracts with legal services organizations to provide services to
low-income clients.

Option 10. Other Litigation-Based Fees

Explore revenues to be generated from other litigation-based fees.

Option 11. Pro Bono Outreach

Broaden pro bono opportunities to involve currently under-represented groups of lawyers
in making a significant contribution.

Option 12. Law Students

Encourage and facilitate the participation of more law students and legal paraprofessionals
in public interest work.

Option 13. Increase Trust Fund Yield

Continue efforts to increase the net yield on the Legal Services Trust Fund.

Option 14. Lawyer Referral Services

Increase the quantity and quality of advice Lawyer Referral Services provide to low- and
moderate-income clients.

Option 15. Philanthropic Giving

Continue and expand efforts to increase philanthropic giving to fund legal services for
low-income people.
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1.

Society’s Obligation to Guarantee Justice to
Those Unable to Afford Counsel

Carved deeply in stone above the entrance to the United States Supreme
Court is one of the highest ideals of our political system: “Equal Justice Under
Law.” This aspiration is based on two principles. One is that the substantive
protections and obligations of the law shall be enacted, interpreted, and applied
to treat everyone equally — no matter how high or low their station in life.

The second principle involves access to the legal system. Even if we have fair
laws and an unbiased judiciary to apply them, true equality before the law will be
thwarted if people cannot invoke the laws for their protection. In short, for such
persons without access, our system provides no justice at all, a situation far worse
than one in which the laws favor some and disfavor others.

Access to Justice as an Essential Right in a Democratic Society

The goal of equal access tojustice is deeply entrenched in Western civilization,
with roots in the 2,000-year-old laws of the Roman republic.” In 1215, the goal was
reflected in the core document of Anglo-Saxon jurisprudence, the Magna Carta:
“To none will we sell, to no one will we refuse or delay, right or justice.”

In the 17th and 18th centuries, access to justice was part of the “social
contract” theory so influential with the founding fathers of our country. This idea
held that citizens would not surrender their right to decide disputes through force
unless the sovereign offered a forum which gave all, rich and poor alike, an equal
chance of prevailing, if they were in the right.?

England and the European Continent

Five hundred years ago, during the reign of Henry VII, the English Parliament
made access to justice specific in a statute that required the courts to appoint
counsel for poor people in civil matters, although without pay. In 1883, England
amended this statute and began compensating appointed counsel.’

France granted its people the right to counsel in civil cases in 1851'"" and
Germany enacted statutes giving similar rights in 1877.!" The Scandinavian
countries and the rest of Northern Europe did so in the early 20th Century.' Italy,
Spain, Austria, Greece, and other European nations have likewise created such
rights.”® In 1937, Switzerland’s Supreme Court held that poor people could not be
“equal before the law” unless they had lawyers like the rest of the citizenry.'* Several
Canadian provinces, Australia, New Zealand, Hong Kong, and many other mem:-
bers of the British Commonwealth created and funded a comprehensive right to
counsel in civil cases in the 1960s and 1970s.1%

For most European countries, those statutory rights are now backed by the
international “constitutional” right to counsel declared by the European Court of
Human Rights in 1979. In the case of Airey v. Ireland,'® an indigent Irish woman
complained she had been denied a lawyer to litigate her judicial separation case.
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The European Convention on Human Rights (the European version of our
Bill of Rights) contains a clause, akin to our “due process clause,” requiring that
civil litigants must be given a “fair hearing.” In Airey, the court determined poor
people could not have a fair hearing in a civil case in the regular courts unless
represented by a lawyer.

Thus, the court held, the “fair hearing” requirement mandated that Ireland
and other member nations supply free lawyers to poor people in civil litigation
conducted in the regular courts. European governments can avoid this obligation
to provide free lawyers to the poor only in disputes which can be resolved in
simplified forums where lawyers are unnecessary to a “fair hearing.”

In many industrial democracies, governments have recognized their respon-
sibility to supply lawyers for people who cannot afford them is as great as their
responsibility to provide the judges who resolve disputes. For many citizens, justice
is as impossible without one as without the other. Thus, both are essential elements
of a fair justice system.

United States and California

The Roman and English common law concept of equal justice came to
America with the colonists. It is expressed in certain provisions of the U.S.
Constitution'” and in most state constitutions, including that of California. The
preamble to the federal Constitution says “to establish justice” is one of the new
nation’s four primary goals. More specifically, the due process clause guarantees
no one shall be deprived of liberty or property, as well as life, unless he or she is
given “due process of law.” The Fourteenth Amendment adds a further guarantee
that every American shall have “equal protection of the laws.”

Surely, this constitutional language offers the promise of access to justice for
all Americans — rich and poor. Most American courts, however, have persisted in
a narrow reading of the “due process” and “equal protection™ clauses, equating
access to justice only with the right to be physically present in the courtroom, with
or without a lawyer.'® For example, in 1976 the California Supreme Court held in
Payne v. Superior Court that free counsel must be provided for indigent prisoners
involved in civil litigation primarily because they cannot personally do their own
research, investigation, and presentation in the courts.

In more than 200 years, only a few American courts have recognized that the
Constitution compels appointment of free counsel for poor people in civil cases.-
When they have done so, it has only been under very limited circumstances. For
example, in 1979 the California Supreme Court held in Salas v. Cortez that due
process requires free counsel for indigent fathers in civil paternity actions. The
Oregon Supreme Court, acting in State v. Jamison in 1966, provided a right to free
counsel for indigent parents in cases terminating parental rights.

Some states have used England’s 1495 “Statute of Henry VII” as the legal
basis for waiving court fees and costs for indigent civil litigants. The California
Supreme Court did so in 1919 in Martin v. Superior Court." However, no court as
yet has construed the statute to provide free counsel for those same litigants.
Nonetheless, the existence of this right for 500 years in England, the source of our
common law heritage, underscores the claim that access to legal representation is,
or should be, a matter of right in the United States.

Interestingly, many Americans appear to have a view of our constitutional
protections that is consistent with the European Court of Human Rights' interpre-
tation of that continent’s “fair hearing” requirement. When asked whether poor
people in this country already have a right to free counsel in civil cases, 70% of
Californians and 75% of Americans responded, “Yes, they do.” This currently
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mistaken belief may demonstrate an understanding of the essential connection
between equal justice and democracy that is more complete than the one demon-
strated by courts.

Funding Access

A few European nations (like Italy and Spain) still conscript lawyers for
involuntary pro bono appointment, making them provide representation without
compensation.' However, most nations pay such lawyers with government funds.?!
Indeed, many countries invest far more in providing legal services to the civil
indigent than the United States and California do.

For example, England spends more than eight times as much per capita as the
U.S. (There is a movement in England today to reduce funding for civil legal
services. Even if such a change occurred, however, their level of funding would
still be seven times greater than that of the U.S.) Ontario spends more than six
times as much, the Netherlands five times more than the U.S., and Sweden and
Quebec about four times our level. Even France and Germany, whose courts rely
on active judicial inquiry more than adversarial presentations by lawyers, spend
more than twice as much as the U.S. on civil representation for the poor.?

It should be noted that England’s financial commitment is even more dra-
matic when national income is brought into the comparison. The English invest
eight times more per capita, but nearly twelve times more of the nation’s gross
domestic product, on civil legal services than the United States.?*

Even more startling figures emerge when we compare federal, state, and local
government expenditures on legal services for the indigent in California with
those of European democracies. For example, as of 1990, England spent just over
ten times as much per capita as California. Ontario spent more than seven times
as much, the Netherlands more than five and one-half times as much, and
Sweden and Quebec almost five times as much.* (These comparisons are
illustrated in Table 1.)

Estimates of what California would have to invest annually in civil legal
services to match the level of funding these nations now provide range from a low
of $135 million to match France and Germany to a high of $456 million to provide
funding at the level of England and Wales.? To match the average investment of
these nations, California’s annual investment would have to increase to $248
million.

Two additional comparisons are useful in understanding the extreme limits
California has placed on its commitment to equal access to justice. Californians
pay about $16 billion a year in private fees for lawyers, primarily for civil matters.?
In contrast, only $100 million was raised for civil representation for the indigent
in California from all private and public sources in 1993.?" In short, Californians
spend $160 on private legal fees for every $1 spent on legal services for the poor,
who comprise almost 20% of the population.?*

To take this comparison one step further, government expenditures to
provide poor people with counsel in this state total six-tenths of one per cent of
California’s total public-private expenditures for lawyers in civil cases.?” In Eng-
land, the government’s civil legal aid budget represents more than ten per cent of
that nation’s total public-private expenditures on lawyers.*

Another important measure of the investment in civil legal services is a
comparison of the size of that investment with the budget for the whole justice
system. In England, for example, the budget for providing civil legal services to
lower income people is nearly as large as the judiciary's budget. In California,



And Justice For All

combined federal and state expenditures on civil legal services comprise only six
per cent of the budget for the state’s judiciary.®

The bottom line? By any measure, both the United States and California have
failed to deliver on the promise of equal justice before the law for over 200 years.

Table 1. Per Capita Government Investment in Civil Lega! Services.
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1. Legal services budget data for England, Sweden, and the Netherlands are from Jeremy Cooper, English Legal
Services: A Tale of Diminishing Returns, 5 MD. ). CONTEMP. LEGAL ISSUES 24 (1994). Cooper's figures were
derived from a study conducted by the French Conseil d'Etat in 1990. Population figures for England, Sweden,
and the Netherlands are from BUREAU OF THE CENSUS, U.S. DEPT. OF COMMERCE, STATISTICAL ABSTRACT OF THE
UNITEDSTATES: 1993, Table No. 1374 {113th ed. 1993} [hereinafter U.S. CENSUS].

2. Data for Ontario (for the 1992-93 fiscal year) are from Robert Holden, Civil Legal Services System Description
{1993) (unpublished manuscript, on file with Justice Earl Johnson, California Court of Appeal). Population
figures for Ontario are from THE WORLD ALMANAC AND BOOK OF FACTS 1994 749 (1993).

3. Quebec data were obtained from the 1990-91 Annual Report of the Quebec Province Legal Aid Program.
Population figures for Quebec are from THE WORLD ALMANAC AND BOOK OF FACTS 1994 749 (1993).

4. The 1994 projected figures for France and Germany were derived from National Resource Center for
Consumers of Legal Services, France Beefs up Legal Aid, LEGAL PLAN LETTER, Jan. 15, 1993. Population figures
for France and Germany are taken from U.S. CENSUS, supra.

5. The 1993 figure for California was derived by adding the U.S. $34.9 million provided by the Legal Services
Corporation and the U.S. $10:3 million provided through other government funding (federal, state, and local).
Population figures for California are taken from U.SCENSUS, supra.



2.

History of Legal Services in
the U.S. and California

United States History

Individual private attorneys who were willing to represent low-income clients
as volunteers or at reduced fees provided the earliest form of civil legal assistance
in the U.S. They undertook this no-fee or low-fee work as a charitable contribution.
Their services came to be called pro bono from the concept of “pro bono publico,”
for the public good.

In the late 19th century, some lawyers and bar associations began to create
more organized efforts to represent poor clients as an alternative or supplement
to the obligations of individual lawyers. The first legal aid society was established
in 1876 by the German Society of New York City, whose members wanted to save
the latest wave of German immigrants from victimization.® Within a few years its
focus and support broadened, and the German Legal Aid Society became the New
York Legal Aid Society. Thus was born the era of the privately-funded legal aid
program.

Following this example, small legal aid programs began to appear in metro-
politan areas across the country. These early programs had only a few lawyers who
mostly worked part-time, often handling legal aid cases at their own private offices.
Private donations and some modest municipal subsidies provided the funding.
Legal aid offices established stringent eligibility guidelines; most cases involved
family law issues (not including divorce), landlord-tenant disputes, and consumer
problems.

Reginald Heber Smith, general counsel of the Boston Legal Aid Society,
undertook the first national study of legal aid in 1919. His book, Justice and the
Poor, documented 40 organizations in 37 cities and urged the private bar to expand
the legal aid movement.*® In response, the American Bar Association for the first
time publicly recognized that the nation’s legal profession has a special obligation
to advance the cause of equal justice.

At the 1920 ABA convention, one of the Association’s historic figures,
Charles Evans Hughes, issued his famous challenge: “The legal profession owes it
to itself that wrongs do not go without a remedy because the injured has no
advocate. . . .Does the lawyer ask, “Who is my neighbor?’ I answer, ‘The poor man
deprived of his just dues.””*

Nonetheless, the legal aid movement initially grew slowly. By 1947, only 70
legal aid programs operated across the country. Many more programs were
created by 1963, though, as bar support gained momentum.* Despite the increase
in the number of programs, only $4 million was spent annually on legal aid in the
early 1960s. This funding came primarily from the private bar, private foundations,
and local charities, particularly the United Way.* It did not include the value of
pro bono services provided by volunteer attorneys.

Justice, sir, is the great
cause of man on this earth. It
is the cement which holds
civilized beings and civilized
nations together.”

—Daniel Webster, 1851
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OEO Office of Legal Services — In 1964, Congress passed the Economic Oppor-
tunity Act, commonly known as the War on Poverty. The administering agency,
the Office of Economic Opportunity (OEQ), included legal services as an activity
that could be funded as part of an anti-poverty program.”’

The OEO Legal Services Program marked the first substantial government
funding of legal representation of poor people in civil cases. The first year budget
of $25 million increased the nation’s total public and private investment in civil
legal services for the poor five fold.*® A year later, the budget grew to $40 million,
funding 2,000 lawyers in 800 neighborhood law offices in over 250 locally operated
community agencies.* In succeeding years, the OEO Legal Services budget edged
up slowly, barely keeping pace with inflation, until it reached $71 million in 1973+
In 1974, with the Nixon Administration’s support, Congress created the Legal
Services Corporation (LSC) to take responsibility for the program created under
OEO."

Legal Services Corporation — The Legal Services Corporation’s purpose is to
provide financial support and comprehensive legal services to those “unable to
afford adequate legal counsel.”* LSC is a non-profit corporation, not a federal
agency. LSC does not itself litigate or advocate for the poor; instead, it funds local,
non-profit programs that engage in legal representation for the poor in every
county in the U.S.*

LSC’s structure for civil legal services delivery is unique among federal
programs. While it has national goals, LSC gives decision-making power to the
state and local levels where the people involved are familiar with the needs of their
own communities. LSC is efficient and cost-effective, as 96% of its annual
appropriation is disbursed to local programs.

The core funding that LSC provides also generates additional funding and
resources at the local level. By leveraging LSC’s $400 million 1994 appropriation,
for example, local programs secured more than $200 million in additional
resources from state and local governments, private foundations, corporations,
and individuals.**

For many years LSC has funded 325 programs that have handled about 1.5
million legal matters each year affecting the lives of low-income clients.*” Only
about 15% of these matters have involved any litigation and almost one-third have
involved advice only.* The single largest category of cases have been family
matters, followed by housing, income maintenance, and consumer or finance
problems.*?

The Carter years brought the second and last substantial increase in federal
funding of civil legal services for the poor. During those four years, LSC’s budget
quadrupled to $321 million.* In 1981 dollars, that was enough to reach an interim
goal, actually a plateau, of what then was termed “minimum access” — one lawyer
for every 5,000 poor people.* (This number contrasted with one lawyer for every
400 people in the general population.)™

Any hopes that government investment would increase from the “minimum
access” plateau toward fuller funding were dashed during the Reagan years. The
initial impact of the Reagan Administration’s policy was a 25% reduction in
program funding, a cut to $242 million in FY 1982.*' The LSC budget crept up
slowly in the following decade, falling well behind inflation, and has only recently
exceeded the 1981 figure of $321 million.”® In real, inflation-adjusted terms,
however, the FY 1995 LSC budget of $415 million was less than half of the FY 1981
budget.*

The federal funding situation for legal services for the poor only worsened
in 1996. While the FY 1995 appropriation for LSC was $415 million, the level of
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support for FY 1996 was cut 33% nationally, resulting in a 38% loss to California.
Funding for support centers was eliminated. New restrictions were also placed on
federal funding, effective immediately on all new cases, although programs were
allowed three months to finish or transfer certain open cases. These restrictions
seriously limited substantive legal services work and were applied to the use of
money from non-federal sources as well.

IOLTA and Expanded Pro Bono — Two positive developments occurred during
the 1980s: Interest on Lawyers Trust Accounts (IOLTA) funding at the state level
and dramatic expansion of pro bono programs at the local level. There are now
IOLTA programs in all 50 states.>* Before interest rates plummeted in 1991, these
programs together were contributing up to $150 million per year to support local
legal services agencies.® Lower interest rates caused national IOLTA funding to
drop from its peak in 1991 to approximately $94 million in 1993.% The impact of
these reductions has been especially severe for the many programs that do not
receive LSC grants and, therefore, rely heavily on IOLTA for their funding.

The expansion of organized pro bono programs has made a less precise but
still significant contribution. Nationally, an estimated 135,000 private lawyers
provide free legal representation to hundreds of thousands of people each year
who would otherwise go without counsel.*?

Nevertheless, combining all three funding sources — the LSC budget, IOLTA
funds, and pro bono efforts — the nation’s investment in legal services for the poor
falls far short of meeting the need. With the IOLTA share dramatically reduced,
the total value of legal services provided to poor people in FY 1994 was in the
$500-$600 million range.® With further reductions in LSC and IOLTA funding,
it was even lower in FY 1995.

To put that figure in perspective, Americans who can afford lawyers spend
over $100 billion per year for their services. But the U.S. spends around one-kalf
of one per_cent of the nation’s combined private-public expenditures on lawyers for
the nearly 20% of the population deemed poor.* In contrast, U.S. expenditures
on health care for the poor total nearly 15% of combined private-public expendi-
tures on health care.®’ In summary, poor people are getting 15% of the total
amount of money spent on health care in this country, but less than one per cent
of the total amount spent on legal services. (For California’s 1990 comparative
statistics on private and public expenditures for legal services and medical
services, see Table 2.)

The California Experience

California’s experience with the development of civil legal assistance for the
indigent closely parallels that of the nation as a whole. While lawyers have
contributed free services on an individual basis since the days before statehood,
the Bar Association of San Francisco established California’s first organized legal
aid program in 1916.%' Funded by the Community Chest, the San Francisco Legal
Aid Society was governed by a board of directors comprised of both lawyers and
social workers.

By 1929, organized legal aid societies were also operating in Long Beach, Los
Angeles, Oakland, and San Diego. They were almost entirely supported through
charitable contributions. That same year, Los Angeles’ legal aid society established
the state’s first law schoolsponsored clinic in cooperation with the University of
Southern California.

In 1936, the State Bar officially recognized the obligations of individual
lawyers to provide pro bono services to Californians who could not afford counsel.
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It is the duty of every California lawyer under the provisions of section 282 of
the Code of Civil Procedure, “never to reject, for any consideration personal to
himself the cause of the defenseless or the oppressed.” Consequently, it is the duty
of lawyers, under their oath, to assist those in need of legal services who are not
financially able to pay for such services. 62

This policy statement was but the first of the State Bar’s many efforts over
the years to encourage individual lawyers to help expand access to justice.

Legal Aid Movement — The legal aid movement grew slowly but surely, and
California had modest legal aid programs in 24 of 58 counties when the OEO’s
Office of Legal Services was created in 1965.%* With federal funding available for
the first time, the growth of the legal aid movement accelerated during the next
decade. By 1976, the year the Legal Services Corporation took over responsibility
for funding OEO programs, California was receiving grants totalling $10.2 million
to operate legal services programs in all 58 counties.”

By 1980, federal funding levels reached their high point and there was one
federally-funded attorney for every 5,000 poor persons. In that year, an estimated
80% of the budgets of the nation’s legal services programs came from LSC.%
However, even at its shortlived zenith, federal funding fell far short of providing
the amount of legal services necessary to meet the needs of the 3.7 million poor
people in California at the time.%

Table 2. Comparison of Expenditures for California Indigent Medical and Legal Needs
to Expenditures for Private Medical and Legal Needs, 1990.

California's Indigent and Non-Indigent Population

Indigent
5,200,000
17.3%
Non-Indigent
$24,800,000
82.7%

Distribution of Legal Services: Expenditures on Distribution of Medical Services: Expenditures on
Private (Non-Indigent) vs. indigent Population Private (Non-Indigent) vs. Indigent Population
Expenditures (Indigent) Expenditures {Indigent)
$100,000,000 $6,800,000,000
0.6% 12.3%

Expenditures Expenditures
{Non-Indigent) (Non-indigent)
$16,300,000,000 $48,300,000,000
99.4% 87.7%

Source: Data from Earl Johnson, Ir., Toward Equal Justice: Where the United States Stands Two Decades
Later.
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Between 1981 and 1990, the poverty population increased by more than 40%,
to almost five million. In contrast, the amount of legal services available to
California’s poor has declined precipitously. During 1982 alone, the first year of
the Reagan Administration, California’s federal funding was reduced by 25%."
The number of California legal services attorneys decreased 20% between 1980
and 1990. Prior to the 1996 cuts, there was only one attorney for every 11,000
poor people in California — less than half the inadequate number of the early
1980s.

The FY 1996 cuts in federal funding had a significant impact on California:
the state lost over $17 million. California’s six nationally recognized support
centers were completely cut from funding as a result of the appropriation. The
additional loss of a national line item for funding legal services for migrant farm
workers meant such programs must now receive funding out of each state’s federal
allocation, thereby reducing other programs’ grants. California is home to signifi-
cantly more migrant workers than any other state in the country.

Pro Bono and IOLTA — California lawyers responded to the first wave of cuts in
federal funding in two ways: by increasing pro bono work dramatically and by
supporting the creation of an IOLTA program in the state.

The State Bar’s Office of Legal Services has been actively developing and
supporting pro bono programs since its inception in 1979. Today, California
lawyers provide legal services to the indigent through more than 100 organized
pro bono programs. These programs report about one million hours of work are
contributed each year by private, volunteer lawyers. This volume of pro bono work
is substantial by any measure and represents a huge donation when calculated in
market-value dollars.”” The legal profession as a whole has made a serious,
long-term, and laudable commitment to providing much free representation for
the poor through pro bono activities.

IOLTA programs have provided significant supplementary funding to civil
legal assistance programs since the early 1980s. California’s Legal Services Trust
Fund Program, established in 1981, was one of the first in the nation. According
to the statute which regulates the program, California attorneys who hold client
funds which are either small in amount or are held for a short period of time must
place them in an interest-bearing IOLTA account. Banks forward the interest
earned to the State Bar, which in turn distributes the funds through the Legal
Services Trust Fund to qualifying non-profit legal services programs in the state.

Since 1985, the Trust Fund program has come to be the second largest source
of funding for legal services in California, a crucial supplement for 114 legal
services programs. Between 1983 and the end of 1991, from the inception of the
Trust Fund until interest rates began to drop, the Trust Fund’s revenue totalled
$125 million. Annual grants peaked at $22.7 million in 1992-1998, when they
represented more than one-fifth of all expenditures for legal services in the state.”™
The general decrease in interest rates has contributed to the current funding crisis.
Trust Fund revenue plummeted over two-thirds from 1992 levels to $7.35 million
in 1994-1995.”" The impact has been devastating.

While interest rates have generally increased significantly, the rates banks pay
on lawyers’ trust accounts have only edged up slightly. It is unlikely that interest
rates on checking accounts will return to 1990 levels in the foreseeable future. One
reason for this is that increased competition from non-bank providers and growing
consumer sophistication have placed significant pressures on banks to create new
products, ones similar to the mutual funds and money market funds offered by
their competitors. As a result, fewer consumers with substantial deposits are using
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interest-bearing checking accounts, thus reducing the banks’ incentive to increase
these interest rates.

From a short-term perspective, the massive LSC cuts and the current IOLTA
funding crisis create a situation so serious that some of the state’s legal services
programs may be forced to close their doors. This could leave clients in life-threat-
ening situations without legal information or advice, let alone representation.
From a long-term perspective, the current crisis means even more poor Califor-
nians will have to go without counsel. They will continue their difficult, often
tenuous existence without the legal aid that might help address the significant
problems they face.

Women and children suffer chronic, life-threatening abuse by husbands
and fathers, and there is no one to help them find a shelter and get a
restraining order.

Deadbeat parents refuse to pay child support, often forcing their children
to seek public benefits. Crises in both district attorneys’ offices and the
courts mean that even when support orders exist, there is no one to see
that both parents pay their share.

Public benefits are wrongfully terminated, and there is no one to help get
them reinstated.

Landlords collect excessive rent for apartments without working appli-
ances and running water, and there is no one to force them to make repairs.

Minorities are barred by racial discrimination from education or employ-
ment, and there is no one to force schools and businesses to follow the law.

Mentally and physically disabled individuals suffer without the health care
to which they are legally entitled, and there is no one to advocate for
services on their behalf.

“The poor man looks upon the law as an enemy, not as a friend.
For him the law is lawyers taking something away. ”

—Robert F. Kennedy, 1964, U.S. Attorney General
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Growth of Poverty in California

As Yogi Berra once said, “Prediction is difficult, especially about the future.”
However, all signs indicate that California’s 1990 population of 30 million will
swell to roughly 50 million by the year 2020.7 As the population grows, the number
of people living in poverty will rise too. If the state’s recent experience is any
indication, the number of poor people will increase at a rate faster than that of
the general population.

The potential for such growth highlights a bad situation that will only get
worse unless we begin now to provide dramatically increased funding for access
to justice and to develop new, less costly, and less cumbersome methods to deliver
quality legal services to low-income people.

In 1980, approximately four million of California’s almost 24 million resi-
dents were living in poverty.”™ By 1990, the state’s overall population had increased
over 25% to 30 million. During the same decade the poverty population increased
over 40% to approximately five million — a rate of increase over 50% greater than
the growth of the general population.™ [By 1993, the poverty population had risen
to almost six million. However, the calculations contained in the following chapters
in this report reflect the 1990 figures because data from that year on both
population and household income breakdowns were the most complete available.]

Just how poor is poor? Under federal legal services guidelines, low-income
clients are eligible to receive free services if their income is 125% or less than the
current poverty threshold established annually by the U.S. Department of Health
and Human Services. For example, in 1996, a family of four whose total income did
not exceed $19,500 was financially eligible to receive free legal services.” (See Table
3 for more detailed information.)

Who are California’s poor people, currently nearly six million in number?
They are battered women, children, youth, the disabled, the elderly, farmworkers,
the homeless, minorities, single parents, the unemployed, and crime victims.

Table 3. 125% of the Federal Poverty Threshold, 1996.

Size of Family Unit Annual Gross Income
1 $ 9.675.00

$12,950.00
$16,225.00
$19,500.00
$22,775.00
$26,050.00

AW N

Source: Data from the Federal Poverty Income Guidelines, issued by the Department of Health and
Human Services, set out at 61 FR 8286 (March 4, 1996),
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-Lewis Powell, 1964
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Contrary to what many people believe, the majority of California’s poor adults are
employed, but they do not earn enough to escape poverty.

Faces of Poverty

There is no simple way to categorize the people who constitute the poverty
population in California. People often fall within more than one group, for any
labels given are rarely exclusive. Race and gender both play an important role in
poverty statistics and must be considered when looking at most low-income
populations. A complete understanding of poverty needs to consider the interplay
of numerous factors and characteristics.

Battered Women — Half of all women will experience some form of violence from
their spouses during marriage. Each year more than one million American women
seek medical treatment for injuries deliberately inflicted upon them by their
husbands, ex-husbands, or boyfriends. A disproportionate number of battered
women nationally and in California are poor. Women with family incomes of less
than $9,999 annually are more than five times as likely to experience violent
victimization by an intimate as those with family incomes over $30,000. Domestic
violence is also a leading cause of homelessness. According to one Ford Founda-
tion report, 50% of all homeless women and children in this country are fleeing
from domestic violence.”™

Children — Californians are younger than residents of other states and since the
state’s birth rate is 20% higher than the rate in the rest of the nation, our
households are more likely to include children. California’s children, especially
minority children, have become poorer in the last decade. The U.S. General
Accounting Office reports that during the 1980s the number of poor preschool
children rose from 18% to 19%. Since that time, California’s recession has driven
the number of poor children up to 2.2 million — one in four compared to the
national average of one in five.””

The recent cuts in Congressional funding for former safety net programs
particularly affect young children and their families. Not only will millions more
be forced into poverty, but those already living in poverty will become poorer as
well. Essential help for children has been dramatically altered in many areas. These
include welfare, AFDC, health care, child protection, maintenance of effort
requirements, work requirements for women with young children, family caps,
child care, food stamps and child nutrition, and benefits for disabled children.

Youth — It is becoming increasingly difficult for young people to find work at
decent wages, not only during California’s persistent recession, but also as long-
term employment prospects in the manufacturing sector diminish and the need
for technical skills to compete in today’s labor market increases. The poverty rate
among families headed by a person under age 25 has more than doubled during
the past decade™ '

Disabled — Nearly two million Californians between the ages of 16 and 64 have
one or more disabilities.” Even though many in this population are able to work
and are seeking employment, the unemployment rate for employable disabled
workers remains significantly higher than the rate for other residents. Therefore,
a disproportionate number of disabled people continue to live in poverty.

Elderly — During the past ten years the number of older Californians has
increased. In 1988, there were 4.2 million seniors in California, or one of every
seven residents. According to a report by the U.S. Department of Commerce, about
one out of every seven Americans over the age of 65 lives in poverty, with elderly
women almost twice as likely to be poor as elderly men.¥
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Farmworkers — Agriculture is California’s largest industry, generating nearly $18
billion in sales annually. Seasonal and migrant farmworkers are a critical compo-
nent of the state’s agri-business. There are approximately 800,000 farmworkers in
California."! However, 90% of these farmworkers are employed 30 or fewer weeks
each year. In addition to being underemployed, farmworkers normally earn very
low wages. In 1993, the median personal income of authorized workers was
between $5,000 and $7,500 a year, while unauthorized workers earned between
$2,500 and $5,000. As a result, up to 90% of farmworkers with large families are
living below the poverty line, while almost 50% of two-person farmworker families
qualify for legal assistance.™

The recent deep cuts in federal funding for LSC included the loss of a national
priority for migrant funding. As a result, migrants will go unrepresented even
more often, despite their desperate situation.

Homeless — Estimates vary, but it is generally agreed that more than 850,000
Californians experience an episode of homelessness during a given year. The most
significant increase in homelessness in recent years has been in single-parent
families with children. Emergency shelters estimate that, excluding runaways, as
many as 225,000 children are homeless at any one time.® All of California’s
homeless live in dire poverty, and once people become homeless it is extremely
difficult to break out of the poverty cycle. The number of homeless people is likely
to increase further in coming years as elements of the “safety net,” which
traditionally provided a minimal level of economic support for extremely poor
people, are changed or dropped entirely.

Minorities — Demographers predict California will have a majority of people of
color as soon as the year 2000. Disproportionate numbers of these people will be
poor, though. By 2020, the state’s population may be 41% Hispanic, 12% Asian,
six per cent African American, and 41% white. (See Table 4. ) California is also
home to more than 130 Indian tribes, almost one-third of all the tribes in the
country.® Almost 225,000 Native Americans live in California, and at least 100,000
of them are living in poverty.®

Table 4. Projected California Population Distribution in 2020.

Hispanic
41.0%

“African American
6.0%

Source. Data from the us census
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Single Parents — The number of single-parent families in California has doubled
in the last decade, and one in four children now live with a single parent. With the
increase in single, female heads-of-household, the poverty rate among these
families has also risen. In 1980, over 256% of California families headed by women
lived below the poverty line. By 1987, this figure had increased to almost 40%.

Unemployed — The recession has affected Californians dramatically. Over the past
four years, California’s official unemployment rate has skyrocketed to 9.7%. This
is twice the state’s rate in January 1988. Meanwhile, median incomes for Califor-
nians have declined, edging more and more people below the poverty line. Even
in normal economic times, though, California’s unemployment rate hovers around
six per cent, making a substantial contribution to the state’s poverty population.

Crime Victims — Victims of crime come overwhelmingly from poor or near-poor
populations and the crimes often leave them in devastating economic conditions.
Crime victims who are unable to get alawyer’s counsel are often unable to recover
monetary losses or to afford treatment made necessary by the crime. They may be
unable to re-enter the job market and therefore remain in or fall into poverty.

Future trends

Future trends likely to affect California’s poverty population portend contin-
ued growth in the number of the state’s poorest residents. These trends include
increasing impoverishment of people of color, continued immigration, changes in
family structure, an aging population, a changing job base, and the extended
recession.

The future for the poor in California is particularly worrisome given the
disproportionate impact regulatory changes and funding cuts have on them. Many
of the state and federal programs undergoing major transformations are those
that were originally designed to act as safety nets for the poor. Certain segments
of the low-income population will be particularly hard hit by any such modifica-
tions and by any decreased availability of legal services. These groups include
people of color, migrant workers, and immigrants.
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Quantifying Legal Needs

The Poor

More than twenty five legal needs studies have been conducted throughout
the U.S. during the past twenty years. These studies, listed in the notes at the end
of this report, consistently conclude that over 80% of the legal needs of the nation’s
poor are not being met. %

At least fifteen of these studies have attempted to count the annual rate of
legal problems experienced per household in the jurisdictions sampled. The range
of results has been quite broad, from 1.0 to 4.12 legal problems per year in each
poor household. Such variation is due in large part to the different methods
employed in the studies.

For example, a 1987 Massachusetts study revealed an average of 0.94 legal
needs per household,* a conservative average when compared to the results of
studies in other states. On the other end of the spectrum, a 1986 New Jersey study
found an average of 4.12 legal needs per household,* while a 1987 Colorado study
found an average of 3.7.%” Despite this variation, every one of the studies reports
an annual average of at least one unmet legal need per household.

The Access to Justice Working Group relied on the accumulated wisdom of
such studies to calculate the percentage of unmet legal need in California rather
than use limited resources to conduct an entirely new study for this report.

American Bar Association Study

The 1994 American Bar Association Comprehensive Legal Needs Study (CLNS)"!
is not only the most recent national study, but also the largest in sample size and
broadest in scope. It provided a wealth of data quantifying the legal needs and
experiences of both low- and moderate-income Americans.

The CLNS provided estimates at the national level. While its sampling design
covered all regions of the country, it did not provide California-specific data.
Consequently, use of the CLNS estimates and conclusions assumes that California,
which represents 12% of the nation’s population, is not different from the country
as a whole.

The CLNS showed that low-income households averaged 0.8 (or just under
one) new legal need each in 1992. Specifically, of the 1,782 poor households
contacted (1,525 by telephone and 257 in person), 40% reported at least one new
legal need in 1992. (See Table 5.) Those households with legal needs reported an
average of 2.1 needs each."

The survey found an additional seven per cent of low-income households had
ongoing legal needs, but no new needs, in 1992. Those households averaged 2.3
ongoing legal needs each.”

The CLNS concluded that, on average, poverty households experienced 0.8
legal needs per year. The Working Group, given the range of estimates available
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Elena Sanchez, an elderly
widow in subsidized housing,
was given a 30-day eviction
notice because the landlord
erroneously believed
unauthorized persons shared
the apartment. Actually, the
90-year-old woman’s son
visited weekly to help with
shopping and cleaning. As he
lived nearly 100 miles away,
he stayed over night and
returned home the next day.
With help from Legal
Services of Pasadena & San
Gabriel-Pomona Valley, the
widow was able to negotiate
a dismissal of the eviction
action. The complex’s owner
later terminated the
manager.
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from the CLNS and earlier studies, assumed poverty households had approxi-
mately one legal need each per year and used this figure for the poor population
throughout the rest of this report.

Appendix One to this report provides more detailed information drawn from
the CLNS. This includes data on the incidence of legal problems by region, the
types of legal needs Americans most frequently experience, their awareness of
legal services, and their use of lawyers.

Depth of Unmet Need of California’s Poor

Based on the CLNS conclusion that low-income households experienced an
average of one legal need each in 1992, it is possible to estimate the total number
of annual legal needs of California’s poor residents. As noted above, however,
because of the CLNS’ small sampling from California, these legal needs calcula-
tions are not statistically significant.

The Census Bureau estimates 17.5% of Americans live at or below 125% of
the poverty level. (This 125% figure is the income eligibility level for legal services
programs used by the Legal Services Corporation and California’s Legal Services
Trust Fund Program.) The 1990 census shows there were then just under five
million (4,953,374) poor Californians. Based on Census data, there are an average
of 2.789 people per household. Applying this average to California’s poor popu-
lation shows there were nearly 1.8 million poor households in the state in 1990.%
Each of these had an average of one legal need.®

The Working Group used data from 1990 in its evaluation of unmet legal
needs because 1990 was the only year for which complete data on the population
in poverty, households, and income levels were available at the state level. The most
recent information indicates the number of poor Californians rose to almost six

Table 5. Amount of Legal Need Experienced by Low- and Moderate-Income Households,
1992.

Incidence’ Prevalence?
Number of | Per cent of | Number of | Per cent of
All All All All
Households | Households | Households | Households
Low-Income | One or More Needs 705 40% 839 47%
Households [\, Neegs 1,077 60% 943 53%
Moderate- | One or More Needs 595 46% 672 52%
Income |\, Needs 710 54% 633 48%
Households

Table S5A. Average Number of Legal Needs Per Household, 1992.

Average Number of Needs Per
Household
Low-Income Moderate-Income
Incidence’ All Households 0.8 0.9
Based on: Households with Needs 2.1 1.9
Prevalence’ All Households 1.1 1.0
Based on: Households with Needs 2.3 2.0

1. Incidence: the number of first time needs occurring within the year
2. Prevalence: the number of ongoing needs

Source: Data from the American Bar Association’s Comprehensive Legal Needs Study.
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million by 1993.% However, complete household and income data are not easily
accessible for that year. The calculations contained in this and the following
chapters are, therefore, very conservative.

The Near-Poor

The Near-Poor Population

The amount of need described above does not address the legal needs of
California’s near-poor families. The high cost of housing in the state, particularly
in urban areas, means most of these families cannot afford many of life’s basics,
including badly needed legal services. Calculating the level of their legal need
requires information about their numbers and their annual rate of legal needs.

To arrive at a working definition of the near-poor,” the Working Group
adopted a definition of poor and near-poor households using information about
the first two “quintiles” (40%) of household income distribution. The near-poor
households are those within this group who have incomes above 125% of the
poverty level. In 1990, there were approximately four million households in the
first two quintiles.”® These two quintiles encompassed households with annual
income levels under $27,500.

In 1990 there were approximately 1.8 million households living below 125%
of the poverty level in California. (See above.) There were over two million
non-poverty near-poor households.”® Near-poor households experienced approxi-
mately 0.9 legal incidents per year.'"” Multiplying the near-poor population figure
by 0.9 gives almost two million (1,975,937) legal needs per year for this demo-
graphic group.

Depth of Unmet Need of California’s Near-Poor

The next step is to find out how many of these legal needs were unmet.'"! If
unmet needs are defined as all incidents where nothing was done (regardless of
satisfaction with the outcome) or where the person’s own action, nonlegal action,
or action by a nonlegal third party yielded unsatisfactory results,'"? we can estimate
that the near-poor had over 800,000 (813,098) unmet needs per year.'™ [For an
estimation of the number of annual unmet legal needs of California’s poor
population, see Chapter 7. ]

Response to the Need

The extent to which the legal needs of California’s poor and near-poor were
met varied and will be studied in more detail in the following chapters of this
report. It is important to note at the start, though, that the legal system cannot
provide access to a remedy for every single legal problem. Although this might be
an idealized result, society simply cannot afford to do so.

Some of the poor and near-poor California households that experienced a
legal need would not have sought legal assistance even if it had been available.
They had no confidence the justice system could solve their problems. Other
households, upon closer inspection, found they did not, in fact, require legal
assistance.

On the other hand, there were many households with problems that required
legal help whose needs went unmet. These people fell into two groups. Some got
legal assistance but did not receive the amount or type of aid they needed. Others,
the majority, did not receive any legal assistance at all.
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The Moderate-Income

Moderate-income households (for example, those with annual incomes ap-
proximately between $27,500 and $45,000) also frequently find it difficult, if not
impossible, to afford legal services. The 1,305 moderate-income households
contacted during the ABA’s CLNS survey reported an average of 1.0 new and
ongoing legal needs in 19921

However, only 39% of moderate-income households that reported a legal
problem said they had taken legal or judicial action to resolve that problem.
Another 23% attempted to solve their problem through their own efforts, while
12% sought the assistance of a non-legal third party. Twenty six per cent said they
had taken no action at all.'®

More specific data on the unmet legal needs of moderate-income Califor-
nians are extremely difficult to determine. Since the Access to Justice Working
Group is not recommending financial subsidies for this group, given its size and
relative income level, it is not necessary to the report to develop detailed estimates
for them. What is necessary is to look at modified delivery methods that can help
improve access for this population group. (See Chapter 6.)

The Women’s Development Center, which is a transitional housing project for
homeless women and children, was created through the efforts of Nevada County
Legal Services. Over the past three years, the Center has operated nearly 50 units

of housing for homeless families and currently is in the process of purchasing a
number of these houses. The Center, which might not exist were it not for

Nevada County Legal Services, continues to prosper and is now a permanent

grantee of the local United Way.
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Amount of Access to Justice California Now
Provides to the Poor

Amount of Legal Need Met

According to the State Bar’s Legal Services Trust Fund office, in 1993 the
state’s 121 legal services programs closed almost half a million (499,887) cases. !0
However, just because a case is closed does not necessarily mean the underlying
legal need was fully met.

The term “closed case” covers a wide range of case resolutions, from a
five-minute telephone consultation all the way to representation at trial or on
appeal. In 1993, almost 85% of closed cases involved counsel and advice, brief
service other than counsel and advice, referral to another agency after legal
assessment, or the determination there was insufficient merit to proceed.'"” These
terms are defined as follows:

® Counsel and advice generally refer to a discussion about the perceived
legal problem and a short review of options available to the party.

® Briefservices means slightly more involvement, at most including complet-
ing some forms, making a few telephone calls, or doing some investigation.
The amount of brief service provided by attorneys that legal services
programs can offer is diminishing. Low-income people increasingly re-
ceive such services through self-help clinics and/or paralegals.

m Referrals usually occur when the problem presented is either not specifi-
cally legal or is one that falls outside of the services available at the legal
services office. (They include referrals to pro bono lawyers.) These prob-
lems can sometimes be handled best by another agency that specializes in
a particular area of service or law. It is increasingly common, however, that
no other agency handles problems and clients are referred to self-help, to
inadequate resources, or back to a referring agency.

® When a determination of insufficient merit is made, this means either the
party has no legal claim.or the evidence available is not strong enough to
support a claim. (See Table 6 for more detailed information.)

Only eight per cent of closed cases involved more in-depth service: negotiated
settlement with or without litigation; a decision by an administrative agency; or a
court decision. While brief service was all that some clients needed, others
required more but the legal services program did not have the resources to take
on full representation. Therefore, it is important to emphasize that some clients
with closed cases did not receive the amount or quality of legal services they
actually needed.'™

Itis also important to emphasize that, although the statistics from individual
programs may be accurate, aggregating the numbers of clients served probably
involves substantial duplication. For example, a client who received brief service
from two or three different agencies would have been counted for each service,
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resulting in a single poor person having his or her case “closed” two or three times.
Nonetheless, the Working Group used these figures because they are the most
meaningful ones available.

Assuming that 1.8 million poor California households each experienced an
average of one legal need in 1993 (see Chapter 4) and about 500,000 cases were
closed, about one-quarter of legal needs were fully or partially met.

This estimate of the percentage of legal needs met in 1993 appears to
overstate somewhat the percentage of low-income people served. The apparent
overstatement in the number of cases closed (noted above) and the substantial
increase in the poor population since 1990 contribute to the imprecision of the
approximation. The estimate would decrease significantly with a larger poverty
population and smaller closed case figures. Recent cuts in federal funding will
also likely cause the number and the percentage of low-income people served, in
whole or in part, to drop dramatically.

Legal services programs were unable to provide any sort of assistance to
about threequarters of poor California households with potential legal needs in
1993. In addition, programs were only able to provide partial services to a
substantial number of the approximately one-quarter of households with legal
needs who did receive some form of assistance.

Current Funding Levels

In 1993, legal assistance in these 500,000 cases was provided by California’s
121 legal services programs, 99 of which directly served indigent clients. The
services provided included advice and referral, pro per clinics at which clients
learned the basics of self-representation, brief office consultations, and in rela-
tively few cases, representation by an attorney in an administrative or court
proceeding.

The other 22 legal services programs were support centers that acted as
“senior partners” to lawyers and paralegals at the 99 direct service programs. The
support centers provided back-up services, including specialized research, advice
and consultation, and training. Some of the support centers also handled major
litigation, such as class action lawsuits, intended to benefit many people simulta-
neously.

Table 6. Trend in Disposition of Legal Services Cases in California, 1989-1993.

Major Reason Case Closed
Counsel Brief Referred | insufficient| Total Brief | Negotiated | Negotiated | Administrative| Court Total Total
and Services' | after Legal | Merit to Services? | Settlement | Settlement Agency Decision | Extended Cases
Advice Assessment| Proceed without with Decision Services?
Litigation Litigation
1989 153,969 | 102,397 | 37,727 4191 | 298,284 | 6,474 4,364 10,875 8,477 | 30,190 | 360,971
Percentage 426 28.4 10.5 1.2 82.6 1.8 1.2 3.0 23 8.4
of total cases
1993 188,326 | 157,411 71,470 5973 | 423,180 | 8,706 5,099 16,590 10,868 | 41,263 | 499,887
Percentage 37.7 31.5 14.3 1.1 84.6 1.7 1.0 33 2.1 8.2
of total cases
Change in 4.9% 3.1% 3.8% 0.1% 2.1% 0.1% 0.2% 0.3% 0.2% 0.2%
percentage | decrease| increase | increase | decrease | increase | decrease decrease increase | decrease| decrease
of total cases

1. Other than Counsel and Advice
2. Sum of first 4 columns

3. Sum of second 4 columns

Source: Data from the State Bar of California Legal Services Trust Fund Program.
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This work will become more important as LSC-funded groups are restricted.
However, the fact that national centers recently lost their LSC funding makes it
more difficult for them to fulfill their mandate. Five or six of the support centers
are national in scope; the others provide services only to California programs.

In 1993, these 121 programs reported to the bar’s Legal Services Trust Fund
Program that they had received funding totalling approximately $100 million from
all sources.'" (See Table 7.) The federal Legal Services Corporation was the single
largest funding source, providing 35% of all funds, or a total allocation of $35
million. Other government funding (federal, state, and local) totalled only around
$10 million, or 10%. Therefore, government funding from all sources equalled
around $45 million, or 45%.

The State Bar’s Legal Services Trust Fund Program was the second largest
funding source, with grants amounting to nearly 20% of total funding, or $19
million. Other funding sources for legal services programs included the following:
foundations and the United Way, which each contributed around $10 million, or
10% each; other contributions (from bar associations, individual lawyers, fundrais-
ing events, etc.) totalling over $9 million, or 9%; court-awarded fees totalling almost
$3 mllion, or 3%; and miscellaneous funding totalling almost $4 million, or 4%.

Non-governmental sources of funding are receiving an ever-increasing num-
ber of requests in these days of decreased governmental support. As a result, legal
services programs cannot count on significant expansion in funding from these
sources. Foundations, for example, are pressed by many competing needs and are
not likely to supply much more money to legal services than they do presently.
The United Way is undergoing a massive reorganization and setting new priorities,
so that source is similarly unlikely to grow. In addition, United Way funding will
not necessarily be renewed from year to year. If legal services funding is to increase
to meet the need, it will require new initiatives from many directions.

Despite the enormous level of California’s unmet legal need, the state’s legal
services programs are already trying to make do with limited resources. This dire
situation was succinctly outlined in Unequal Justice, a report on the declining

Table 7. 1993 Funding Sources for California‘’s 121 Legal Services Programs (in Millions
of Dollars).

$100.9 MILLION FROM ALL SOURCES

Government Funding ($45.2 million)

[ . L
Other Government Federal Legal Services Corporation
(federal, state, local) 34.6% ($34.9)

10.2% ($10.3)

N
/

Miscellaneous| Other

3.8% ($3.8) Funding
g\\?vuarrtded Fees (86.6 million)
2.8% ($2.8)

/" United Way

LaRyEn State Bar Legal

Trust | eryices Trust Fund
Account 18.7% ($18.9)

and Lawyer 10.2% ($10.3)| Charitable
Funding o Foundations Funding
($28.2 million) Other (bar associations, lawyers, etc.) 10.5% (£10.6) ($20.9 million)

9.2% ($9.3)

Source: Data from the State Bar of California Legal Services Trust Fund Program.
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availability of legal services for California’s poor issued by the Public Interest
Clearinghouse in 1991.

According to that report, of 106,953 active lawyers in California in 1991, only
517 were legal services lawyers. This was a decrease from approximately 645 in
1980 when the state had only 68,538 active attorneys, and represented a 20%
decrease in the number of legal services attorneys available to represent poor
people. Meanwhile, the rest of the bar grew over 80% in that same period.!'? As
of 1993, the state had 113,727 active attorneys.'"'

From 1980 to 1990, as noted above, the number of poor Californians
increased by 41%. The result? Each legal services lawyer was responsible for the
needs of nearly twice as many poor people in 1990 as in 1980. There were 10,027
poor for each legal services attorney in 1990 compared with 5,727 per attorney a
decade earlier.? For the majority of poor Californians, minimal access eroded to
no access at all. In fact, approximately 75 out of every 100 times that poor
Californians experienced legal needs, they did not receive legal assistance.

Legal Services Programs Barely Coping

Legal services programs are constantly fighting an uphill battle. The cost of
operating a program, according to Unequal Justice, has increased substantially in
recent years. Individual programs have already eliminated all frills and many
essentials. They have also cut back on services provided. With current reductions
in Legal Services Trust Fund monies and the drop in LSC and other federal
sources, programs are also being forced to layoff staff and reduce or eliminate
services.

Shrinking Staffs — Staffing levels at legal services programs have decreased
dramatically.

m One legal services program, San Francisco Neighborhood Legal Assis-
tance Foundation, was forced to reduce its staff between 1980 and 1993.
They went from 72 employees (including 24 attorneys) in seven neighbor-
hood offices in 1980 to 28 employees (with 13 attorneys) in one central
office in 1993.'"* SFNLAF again had to cut back their staff in 1995-1996.
They lost two of their 12 attorneys and one of their six paralegals. The
numbers of domestic violence and public benefits advocates were pre-
served, but the number of housing advocates was reduced by half in this
round of cuts.!"

Reductions in IOLTA funding also hit programs hard.

m For example, as of November 1994, the Legal Aid Society of Alameda
County (LASAC) had eliminated four positions, including one staff attor-
ney and two telephone intake specialists, and they had funding for just one
year for another attorney and paralegal. As a result, the program’s benefits
entitlement unit could serve fewer than half the clients it served a year
before."® LASAC has made further staff reductions in the wake of 1995-
1996 federal funding cuts as well. Although no offices have closed yet, one
administrator, 7.5 of their 13 attorneys, three of their five paralegals, and
five of their 11 support staff positions are gone.'""

® The recent funding crisis caused the Legal Aid Society of San Diego to
lose four of their 17 attorneys, two of their 16 paralegals, and six of their
28 support staff. The program had to eliminate all family law services and
made severe cuts in housing litigation and services.'”
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m The Legal Aid Foundation of Los Angeles eliminated education as a
priority area and can only take 40 cases per day in their Eviction Defense
Center, half their former capacity."®

Support centers have similarly reduced staff and services.

m The National Center for Youth Law, for example, lost approximately three
staff members. They estimate they will handle significantly fewer requests
for assistance from field programs in 1996, probably going from 1,200 to
400." The Western Center on Law and Poverty now has one-half the
attorney staff they had in 1994 — a drop from 11 to 5.5. In 1995 they
answered 3,500 calls from local programs. After the staff reductions they
may have to turn away as many as a thousand requests for help annually.'?

® Both ot these support centers will decrease training opportunities for field
programs and may have to cut the number of cases they co-counsel. When
the National Center for Youth Law co-counseled in the past. thev did
50-75% of the actual litigation work. Their staffing will no longer permit
this, so co-counsel will have to do a majority of the work with the Center’s
support.™!

Impact on Quality — Today more than ever, legal services programs are focusing
on how to handle more cases more quickly while maintaining the high quality of
representation. Decisions must be made carefully because funds and time spent
on one case are not available to help another poor client. As a result, programs
are extremely cautious when deciding whether to use expensive expert witnesses
or discovery tools such as lengthy depositions. Although private attorneys rou-
tinely use these litigation techniques and pass the cost on to the clients, legal
services attorneys must always weigh the cost and time against the needs of other
clients.

® A special Court Reporters Fund in California which subsidizes the cost of
deposition transcripts has helped substantially. However, it can only cover
a small part of the total costs for potentially beneficial discovery mecha-
nisms and expert witnesses. Legal services attorneys are well aware that
failing to use such tools reduces their clients’ chances of success and puts
them at a distinct disadvantage. The Fund is allowed to distribute $300,000
each fiscal year. It receives 400 to 500 applications each year and rejects
approximately one-sixth of these.!*?

Savings to Local and State Governments — An increasing number of legal services
programs are providing legal aid to clients that actually result in savings for local
and state government entities. When a woman receives adequate child care
payments and is able to stay off welfare or when an illegal eviction is stopped and
a family is able to avoid homelessness, the client gets critical legal assistance and
the government saves money as well. In fact, some local governments are beginning
to provide grants to legal services programs to help realize these savings.

Using Resources Effectively — Legal services programs are dedicated and creative
in making the best use of their extremely limited resources. They have always made
extensive use of paralegals and other non-lawyer staff to maximize attorneys’ time
where it is most useful and to provide as much assistance to clients as is possible
with limited resources. In addition, legal services attorneys’ salaries are very
modest when compared to those in the public and private sectors.

® For example, in San Francisco in 1996, a first-year attorney with California
Rural Legal Assistance made $26,000.'* In the public sector, starting
salaries for first-year public defenders and city attorneys were $48,128.1%4
In contrast, a lawyer beginning his or her legal career at a large private
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firm started at $77,000. Significant bonuses may also be added to salaries
at private firms.'”

Most of California’s legal services programs have computers and software to
help them automate some procedures and improve both operations and work
product. Automated document assembly, for example, helps programs provide
representation to many clients who have similar cases with almost identical
documents needs. Many programs subscribe to a national on-line system,
HandsNet, which has made significant improvements in the ways various pro-
grams share resources and coordinate their work. Programs have worked hard to
use such technology effectively and have greatly increased efficiency as a result.
Unfortunately, cost is a barrier; advanced and updated technology is expensive and
programs often cannot afford to upgrade their relatively old models.

Many organizations have closed branch offices as a way to avoid duplicate
overhead costs and, until recently, avoid laying off staff members. Such centraliza-
tion has been particularly hard on the rural poor, however. These people may now
may be forced to travel a great distance to the nearest legal services office. Some
programs are attempting to fix this additional problem by experimenting with
other delivery methods, such as circuitriding, to provide some services to their
geographically-distant population.

Many programs have set up clinics where a number of clients with related
difficulties are provided an overview of the legal issues involved in such cases and
given materials to help them represent themselves. While this is better than no
assistance at all, many pro per litigants are still intimidated by having to face the
judicial system alone. They are rarely able to prevail without an attorney in many
types of cases.

Other legal services programs have instituted new “information and referral”
systems. These are sometimes through electronic telephone systems and 800 access
numbers. They give callers basic information and refer them to other helping
agencies. These streamlined systems provide a minimum level of access to thou-
sands of clients every year, and help free up staff to provide in-depth representation
to clients with legal problems that threaten their most basic needs: food; housing;
and medical care.

Legal services and pro bono programs have greatly expanded their partner-
ships with private attorneys who provide legal assistance for free. Programs
conduct the intake process, serving a critical gatekeeper function as they refer
clients to volunteer attorneys and also provide important poverty law expertise
and training, as well as back-up support for the volunteers. The value of such pro
bono services is considerable. In San Francisco alone, the value of legal services
donated through the Bar Association of San Francisco’s Voluntary Legal Services
Program in one year totalled $11 million.

Organized pro bono work takes a number of different forms to accommodate
the needs of clients, volunteers, and legal services programs:

® Some legal services programs work directly with pro bono attorneys. Staff
attorneys at these programs carry their own caseload while training and
mentoring volunteers, and being available in emergencies when volunteers’
private practices may make them unavailable.

m Pro bono lawyers may also work through free-standing pro bono organi-
zations that provide cases and education for volunteers. The staff of such
organizations may or may not be attorneys with their own caseloads, but
their focus is generally to aid and support the volunteers. It is also possible
for a pro bono program to involve elements of both of these models.
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It is not possible, however, for pro bono work to come close to meeting the
needs of the thousands of unserved clients in California for several reasons:

m The private bar, especially law firms, face economic pressures; cost and
revenue issues have an impact on attorneys’ time and priorities.

m Recruiting, training, and coordinating volunteer attorneys is difficult and
time-consuming.

m When volunteer attorneys work directly with legal services programs, the
programs need an existing infrastructure of expert staff attorneys who can
interface with the clients as well as teach and guide the pro bono lawyers
to be effective advocates in poverty law matters. However, they need
resources to do so.

Such pressures and problems mean that although California’s lawyers are
very generous with their volunteer time, the legal needs of many of the state’s
low-income residents currently remain unmet.
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Innovative Delivery Methods
for All Californians

Response to Unmet Need

Many states are making new efforts to find methods of increasing access to
justice for the near-poor and middie class as a result of the ABA’s legal needs study
and similar studies conducted by at least fifteen states. For example, in Maryland
two law schools, the state bar association, and the continuing legal education
agency are currently conducting a joint survey of near-poor and moderate-income
people. They have defined these groups as residents with annual incomes between
$15,000 and $45,000. The goal of the study is to determine exactly what prevents
such people from obtaining legal assistance when they need it.'*

Once these factors are identified, the consortium conducting the study
intends to recommend changes to law school curricula and continuing legal
education programs in order to prepare solo and small-firm practitioners to make
a living while meeting the needs of this client population. One component of the
study will be a law office laboratory, housed at one of the sponsoring organiza-
tions, that will study in-depth the changes in practice necessary to increase access
to justice for these clients. These changes will likely include developing technology,
law office management, fee structures, and modifications in substantive law.

Development and Expansion of Innovative Delivery Methods

The Maryland study represents one example of a novel approach to develop-
ing methods of delivering additional legal services to people whose annual
incomes are roughly between $15,000 and $45,000. (Such methods, developed to
encourage solo and small-firm practitioners to serve near-poor and moderate-in-
come clients, might also help currently underemployed attorneys acquire useful
skills while aiding these clients.)'?’

A number of other innovative legal services delivery methods and financing
arrangements have also been developed over the past 15 years. Some of these
approaches appear to have the potential to increase access to quality legal services
for some people who need such services but cannot afford to pay for them, in full
or in part. Ideas include prepaid legal services plans, alternative dispute resolution,
delegalization, the use of trained paraprofessionals, the small claims court model,
and unbundled legal services.

Other methods, particularly pro per coaching and peer counselling, must be
considered stop-gap measures at this time. They should be used with great caution
with the hope that eventually more adequate representation becomes available.

One additional facet of American justice should be acknowledged here:
contingent fee cases, an important part of our system as it exists today. Repre-
sentation based on a contingent fee can provide access to justice for many people.
In areas such as personal injury, health care costs, insurance problems, housing
discrimination, discrimination in hiring, discrimination on the job, and working
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condition problems, contingent fee suits may present options that would otherwise
be unavailable to the poor, near-poor, and people of moderate means. This report,
however, focuses on non-contingent fee access to legal services for the poor, those
cases where significant monetary recoverijes are normally not involved.

Prepaid Legal Services — Currently, 85 million Americans are covered by some
form of group or prepaid legal plan, an increase of six million since 1993.'% Most
of these plans offer very limited coverage, however. They typically provide some
free, short-term consultation, often over the telephone, and refer cases requiring
any research or representation to a panel of private lawyers who may offer
discounted fees.

® Less than ten million people nationwide participate in pre-paid programs
providing comprehensive services to their members. The United Auto
Workers union sponsors the largest of these programs. The UAW program
employs nearly 500 salaried lawyers and also contracts with private law
firms to furnish legal services to nearly one million beneficiaries in plants
across the country. This is a major program in several midwestern states,
but only affects a few thousand auto workers in California.'*

® In 1993 the State of California’s 88,000 eligible employees were enrolled
in a group legal services plan administered by a large national provider,
Midwest Legal Services. This plan, for which employees in 1995 paid $9.07
per month for individual coverage and $16.50 for the family plan, offers
anarrow range of services for the premium dollar. The plan pays attorneys’
fees for covered services, including adoption, bankruptcy, consumer pro-
tection, divorce and custody, real estate, wills and trusts, and misdemeanor
criminal defense except for drunk driving. Fees are paid in full if the
member uses a network attorney and are reimbursed at $60 per hour (up
to a published maximum for each service) if the member chooses to use
an outside attorney. The plan has member attorneys in most major
California cities, including 37 in San Francisco and 40 in Sacramento.'™

m Other typical but much more limited programs are employer-sponsored
Employee Assistance Plans. EAPs are directed at keeping employees work-
ing and productive. They focus on counseling and treatment for substance
abuse and mental health problems, but since these problems often cause
related legal problems, many EAPs now include legal consultation and
referral as a benefit. Some 25 million people are insured through EAPs
and other employer-sponsored plans.!'"!

The scope and quality of services provided by existing prepaid plans vary
widely. From an access to justice perspective, the most promising plans are those
which offer comprehensive services in exchange for a reasonable premium. Using
the same financing mechanism as health insurance, a comprehensive prepaid plan
spreads the cost of expensive yet infrequent and largely unpredictable legal events
over the premium payer’s lifetime. Prepaid legal services is a viable option only
for those who can afford to pay the premiums; thus, is not an answer for the poor
or near-poor. Nonetheless, a prepaid legal insurance program may offer middle-
income people the possibility of obtaining access to quality legal services at a cost
they can reasonably afford, especially when combined with an efficient delivery
system like the UAW plan.

After years of limited marketing success, prepaid plans are now gaining
increased acceptance. It similarly took a long time for the public to view health
insurance coverage as essential. Large non-profits like Blue Cross/Blue Shield and
the Kaiser Foundation HMO spearheaded this major development in the health
care field. It may be time to consider creating some similar organization(s) in the
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legal services field. At a minimum, we should experiment with and evaluate
comprehensive prepaid legal insurance vehicles for legal representation to middle
class Californians.

Court-Affiliated ADR — Currently, the justice system is experimenting with
various forms of alternative dispute resolution that are affiliated with local courts.
Under such programs, issues are resolved by people who are not judges or juries
and who often use a different dispute resolution process. Court-annexed arbitra-
tion, attorney settlement officer programs, and child custody mediation are all
examples of such methods.

To date, however, there is no evidence suggesting that existing court-affiliated
ADR forums make it possible for litigants to proceed effectively without lawyers.
This is the case in both ADR forums and in the court procedures which occur
before and after the case goes to arbitration, mediation, settlement, etc.

Efforts are underway in some parts of the United States to design new court
procedures offering litigants a variety of dispute resolution tracks with access to
justice as the prime consideration. The goal is to create a process for one or more
of these tracks to function entirely without the assistance of lawyers or with the
assistance of trained lay advocates.

a The “multi-door courthouse” model, operating on an experimental basis
in a few communities, has some of these attributes. However, at present
these multi-door courthouses can only offer a variety of dispute resolution
approaches, many of which require lawyers for effective participation.
Parties unable to afford counsel cannot compel their represented oppo-
nents to use an approach in which neither side can have a lawyer.

Independent Alternative Forums — Some disputes, such as those over child
custody, are being removed from the courts to separate governmental forums. As
new forums are developed, one issue that arises is whether they can be designed
to be fair to the unrepresented, or whether lawyers or some sort of advocate should
be provided for those who cannot afford to provide their own.

There are also other forums for resolving disputes that have not been filed
in the courts. These are outside and independent of the courts and most are
privately funded. One example is labor-management grievance arbitration. An-
other is arbitration conducted by for-profit and non-profit providers of dispute
resolution services, such as the American Arbitration Association. Most of these
forums, however, are not designed to function well unless both parties are
represented by lawyers.

A few independent forums are specifically designed to operate without legal
representation at no cost or limited cost to the parties. They tend to focus on
interpersonal, community, product, and/or low-monetary value disputes. The
Better Business Bureau, for example, operates a program that covers a wide range
of services.

@ A broad spectrum of minor disputes can be resolved at Neighborhood
Justice Centers, some of which receive public funding. (In California, these
centers are often called Community-Based Dispute Resolution Centers.)
Each center decides which methods of mediation to offer. Sometimes this
includes a hybrid of mediation and arbitration called “med-arb,” where
parties agree to mediation if it works and to arbitration as a last resort. In
California, some centers and courts have arrangements for some case
referral.

Centers generally try to get people with disputes to talk directly with one
another to foster full understanding of each other’s concerns. Each center
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sets its own policy on whether to allow consultation with or representation
by a lawyer or trained advocate.

Community-Based Dispute Resolution Center services are typically free
and use trained volunteers to handle most cases, which include consumer,
landlord-tenant, domestic, family law, public policy, and victim-offender
disputes, as well as neighborhood controversies. They also work in schools
with young people. Such centers may be most effective in resolving
disputes where power and interests are relatively evenly balanced. Because
mediation relies on voluntary participation, it is often difficult to bring
more powerful parties to the mediation table.'*

Delegalization — Efforts to “delegalize” the justice system currently involve two
major approaches: (1) to make the law and legal processes as they now exist more
accessible to litigants; and (2) to simplify the law by making the substantive law
easier to understand and manipulate.

Self-help books and computer software designed to make law more accessible
are appearing in record numbers. These tools help litigants create simple legal
instruments and handle simple, uncontested matters themselves.

m For example, three Arizona trial courts have begun offering citizens access
to “Quick Court,” a computer loaded with software which people can use
to generate all the pleadings required for an uncontested divorce or
forcible detainer. The computer has a large screen and asks the user a
series of questions in either English or Spanish. It computes and prints out
a set of pleadings, based on the responses given, that the litigant can take
to the clerk’s desk and file.

“Quick Court” is currently being evaluated and plans are underway to
expand it to handle probate and small claims matters, as well as the
payment of traffic fines. To date, it appears such tools can help increase
access, but only when they are used by fairly well educated people with
relatively simple legal problems.!*

Efforts to simplify the law include attempts to redraft legal language into
“plain English” that all litigants can easily understand. Most laws can probably be
written more clearly, but the number and complexity of our laws makes it doubtful
that most litigants will completely understand the rewritten laws.

Another approach to simplification of the law is to reduce the number of
factors considered when deciding certain types of disputes.

m Divorce is an example of one area that has already benefitted from such
simplification. Parties are no longer required to prove who is at fault before
obtaining a divorce since the creation of no-fault divorce proceedings.
Divorce cases are now often simpler and less expensive than they were
before this change, at least when custody and support are not major issues.

A third form of legal simplification involves resolving disputes without relying
on the complex web of laws and procedures used in court. This may be done in
mediation, for example. There, the mediator helps the parties come up with the
compromise which satisfies them best. The result may be independent of what
they might have been entitled to in court.

Use of Paraprofessionals — Lawyers are not necessary to resolve all legal disputes.
Trained paraprofessionals and self-help manuals, for example, have been used by
legal services programs in appropriate contexts, such as uncontested divorces, to
stretch their scarce resources. Mediation programs are also being developed to
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focus on disputes in areas that often involve middle-income or poor people. These
approaches should be expanded and improved.

Other models exist in non-judicial forums in which both sides are represented
by less costly paraprofessional advocates.

® A good example is a welfare hearing where the recipient is represented by
a trained lay advocate working for a legal services organization. The
welfare agency is represented by a case worker or an individual who
specializes in presenting cases at these hearings. The advocates on each
side have roughly equivalent knowledge, training, and skills within the
specialized field of welfare law. Thus, there is a good chance the objectively
stronger case will carry the day.

The expanded use of trained paraprofessionals should be encouraged when
such use results in increased access to justice. It will be important to ensure,
however, that clients are not at a disadvantage because they rely on such assistance
instead of that of a lawyer.

Small Claims Court — The small claims court has been in existence for nearly a
century. The intent of the court is to provide justice in small cases by using a
simplified process and by eliminating the use of lawyers. In California, small claims
courts handle disputes valued up to $5,000. In an idealized small claims court
model, the process is inquisitorial, rather than adversarial, with the judge playing
an active role. In theory, the judge uncovers the relevant facts and legal principles
that the litigants’ attorneys would supply in the regular courts.

Because of the judge’s pivotal role in the proceedings, a competent, active
judge is necessary in small claims court. Passive judges, untrained pro tems, and
unprepared litigants all threaten the quality of justice dispensed. Businesses that
appear frequently using highly trained personnel also affect the balance of power
in this court.

To help parties use the court effectively, each county is required to make free
individual assistance available to advise small claims litigants and potential liti-
gants. Counties determine the characteristics of these advisory services according
to local needs and conditions, but all must provide advice in person, by telephone,
or by other helpful means. Counties with few small claims filings may exempt
themselves from the advisory requirement, but they are still required to provide
general recorded or published information.™ Working with such an advisor gives
poor people, who otherwise would have no access to legal counsel, a better chance
at representing themselves in disputes with businesses, individuals, and institutions.

® While no formal studies on the efficacy of small claims court advisor
programs have been conducted in California, evidence about their exten-
sive use abounds. McGeorge School of Law’s Small Claims Advisors Clinic
provides walk-in and telephone advice to an average of 2,000 litigants in
11 counties each month. It is supervised by two attorneys and staffed by
over 100 students during the academic year."™ San Francisco’s Small
Claims Court Advisor’s Office sees about 5,000 people each year and a
half-time assistant advisor annually speaks with another 5,000 over the
telephone. Supervised law students and other interns also help potential
litigants. '

Advisors listen to people’s problems and may give them a cost-benefit analysis
to see whether it is worthwhile to pursue their claim. Advisors help prepare those
who want to file a suit to represent themselves in court and to collect their
judgments. In addition, they often refer many other people (pre-filing) to alterna-
tive dispute resolution, community and government agencies, and lawyer referral
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services. Telephone recordings are another common method of providing addi-
tional referral information.

The results of such efforts, advisors say, illustrate the need for expanded
programs and additional resources.

m For example, with the San Francisco Advisor’'s assistance, an elderly
woman who speaks little English was able to collect $951 from a bank that
had charged her improper fees.

Assisting Unrepresented and Partially Represented Litigants — The equal justice
goal is to provide counsel for those who cannot afford to pay for it, especially in
matters where the other party is represented by a lawyer. Until the elusive goal of
“equal access to justice” can be fully met, it is important that a number of strategies
continue to be studied, developed, and refined to provide at least some assistance
to those litigants who otherwise would be completely unrepresented.

Some of these strategies may be able to help a small number of litigants to
get the justice they deserve. These will generally be better educated people with
less complex or minor disputes. However, none of these approaches can solve the
access problem and some run a risk of raising false hopes while the benefits they
confer may be limited. Therefore, programs should be analyzed on an ongoing
basis to assure that real access to justice is the result.

The number of unrepresented litigants in California courts is increasing
dramatically. Concern is also growing about their inability to represent themselves
effectively and the steps an overburdened justice system can and should take to
assist them.

Pro Per Coaching — A 1992 National Center for State Courts study found that
neither party was represented in half the divorces filed that year in Alameda
and San Diego counties. Justice Donald King of the state’s First District Court
of Appeal estimates that at least one of the parties is unrepresented in perhaps
two-thirds of the 170,000 divorces filed in California each year.'¥’

Judges who see these litigants in their courts in ever larger numbers are
expressing their concerns. In a May 1994 interview in California Lawyer
magazine, Alameda County Superior Court Judge Roderic Duncan (now
retired), who had at that time supervised the family law department for seven
years, said pro per filers “make horrible mistakes in the way they present their
cases in court.”'™

® Responding to this situation on the local level, Judge Duncan recruited
students from four Bay Area law schools to be present in his courtroom
one day each week to help people without lawyers navigate through family
law court.

m The Bar Association of San Francisco also has an ambitious volunteer
program for family court matters. It has been able to provide full repre-
sentation in family court to some 8,000 people per year. With a supervising
attorney and a corps of experienced volunteers, the BASF program has
trained 1,000 pro bono attorneys to handle these cases.'

The experience of pro per litigants in California’s family courts has been
much studied by both the judiciary and the private bar. As illustrated here,
the pro per situation provides an opportunity for productive collaborative
efforts between the bench and bar.

As funding levels have decreased, an increasing number of legal services
providers have also begun to offer pro per coaching to their poor clients as
a low-cost, though inadequate, substitute for full-scale representation. Legal
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services offices provide an attorney who coaches a group of clients on how
to represent themselves during a court proceeding or an administrative
hearing. The clients, who are facing a similar legal issue such as eviction,
attend a clinic where applicable laws, court procedures, and legal forms are
reviewed. After this initial session, the clients are on their own to represent
their interests as best as they can.

Pro per assistance may be effective in simple, uncontested cases and while
the availability of legal counsel would normally be preferable, there are
situations where pro per litigants can be successful if they are well informed.
However, where the opposing side has counsel, it will be extremely difficult
for the party appearing in pro per to attain justice, even when he or she has
been well coached. In such contested situations, pro per coaching and
representation must be considered stop-gap measures only.

An empirical study conducted in New York City showed that tenants who
were represented by lawyers in eviction cases almost always won, while those
who were unrepresented almost always lost."" As pro per coaching efforts
continue, studies must be conducted to assess the impact of these programs
on the ability of low-income litigants to enforce their rights.

Peer Counseling — Another form of in pro per representation that should be
evaluated for its impact on the ability of low- and moderate-income clients to
enforce their rights is sometimes referred to as “peer counseling.”

@ In some areas of California, for example, tenants organizations train their
own members to serve as peer counselors, helping other members repre-
sent themselves in landlord-tenant cases. In other places, women'’s groups
offer peer counseling for their members on how to handle domestic
violence issues in court.

In both instances, the peer counselor remains available to provide advice and
answer questions throughout the process, sometimes even accompanying the
litigant to court. The efficacy of this model should also be evaluated, both on
its own and in comparison with pro per coaching.

Unbundled Legal Services — Another innovative response to the lack of
adequate funding for legal representation is so-called “unbundled” legal
services. Under this approach, a lawyer and a client agree to divide up tasks
and each is responsible for handling discrete parts of the case. Many educated
clients who are not necessarily poor prefer this method of interacting with
an attorney, thereby saving themselves money and taking a more active role
in their legal affairs. For example, the client might do research and the lawyer
could go to court. California is particularly fortunate to have many of the
national leaders in the field of unbundled services working in the state.

The ABA’s Final Report on the Implications of the Comprehensive Legal Needs Study
recommended that attorneys be more flexible, offering discrete services as
an affordable alternative to complete representation. The report also cautions
that both lawyers and clients need to be educated about the benefits and
pitfalls, and that there are special considerations which need to be addressed
when dealing with a poor client who has no option but to accept partial
representation.'¥!

m One Connecticut lawyer has developed an unbundling model, called
“Court Coach,” based on the idea that lawyers can successfully coach
clients to represent themselves in court. She is putting together a national
network of attorneys she licenses who use this model.'*? There are many
attorneys in California also offering their services in this manner.
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One result of such coaching could be a lower bill for a client. For example,
an attorney might bill a client seeking a change in child support for less than
two hours (rather than six hours) if the lawyer spends the time training the
client to represent him/herself in court.'*

It should also be noted, though, that professional conduct and liability issues
must be considered before unbundled legal services (also called “discrete task
representation”) should be offered to clients. Under the comments to Rule
3-400 of California’s Rules of Professional Conduct, unbundling raises the
issue of whether an attorney has “reasonably limited” the scope of repre-
sentation.'" To the extent that a person participating in unbundled services
goes into court alone, the Access to Justice Working Group has serious doubts
that even a well-educated, well-coached litigant can obtain justice when
appearing in court against a lawyer representing the other side. However,
where an attorney makes necessary court appearances and works closely with
the litigant, discrete task representation can be effective and has the potential
for making lawyers much more affordable for thousands of near-poor and
middle-income Californians.

Need for Expanded Public Education

In order to exercise their basic rights and responsibilities under the law,
Californians need to understand them. People need to understand both the basic
structure of the American legal system and methods of accessing it. They also need
to know how to find a lawyer when they need one, where to find a lawyer to
represent them without cost or at a fee they can afford, and what alternatives to
legal representation might be available to resolve their disputes.

The Access to Justice Working Group recognizes it can be a cruel hoax to
educate low- and moderate-income people about rights unless they are afforded
the means of enforcing those rights. Furthermore, it serves little purpose to refer
these people to offices and resources that are so overwhelmed they cannot serve
more clients. Any expansion of public education programs should be accompanied
by an expansion of legal services and dispute resolution resources. Such public
education campaigns should also emphasize the crucial link between the provision
of free or low-cost legal services and access to justice.

According to the American Bar Association’s Comprehensive Legal Needs Study,
many Americans are unaware of the legal resources in their own communities.
While moderate-income people are slightly more aware of legal resources than the
poor are, only 21% of the 1,305 households surveyed had heard of mediation
services, 50% were aware of lawyer referral services, 53% knew about free legal
services, and 80% were familiar with the small claims court.!*®

# Traditional public education tools include pamphlets, self-help books,
public service announcements, and Tel-Law’s pre-recorded audio tapes on
a variety of legal issues and services.

While the substance of the materials themselves may be helpful, a number of
impediments to their widespread use exist. Many users lack fluency in English and
do not read at the grade level for which the materials are written. Other problems
may include cultural barriers to listening to tape-recorded messages, an inability
to ask questions to check understanding or to find out how a broad principle
applies to a particular case, and a lack of knowledge that these materials exist
and/or where to find them. It is important to evaluate how to make these existing
materials more useful, including how to get them to low- and moderate-income
people who need them.
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& Recent innovations in public education information include interactive
video, 900 telephone numbers operated for profit by the private bar, and
legal kiosks, some staffed by knowledgeable individuals.

On the surface, these methods of public education are intriguing because
they provide interaction between the disputant and a computer program or a
trained person. Monitoring and evaluation of these models, including whether
and how they should be integrated with more traditional public education
techniques, is important before their use becomes widespread.

A variety of other proposed public education strategies should also be
considered for the future. A statewide hotline that provides advice and referral
for low- and/or moderate-income clients on common legal issues should be
considered. Perhaps basic information about how to find free or low-cost legal
representation could be printed on the court summons. Designing a preventive
law program for low- and moderate-income people that emphasizes the benefits
of dealing with legal issues before they reach a crisis is another option to study.
These and other public education techniques need to be evaluated. A wealth of
information about preventive law strategies already exists in California as the state
is home to national pioneers in the field. Any efforts should include consulting
such experts.

Carol Wilson called Monterey County Legal Services because her son
needed surgery and she had been waiting more than three months for
Medi-Cal approval. During that time, her son had several emergencies
caused by bad reactions to medication he was taking while waiting for surgery.
He was falling behind at school and was placed in a special class.

Mrs. Wilson was reluctant to bother the doctor because he was one of
the few in the area who took Medi-Cal. The legal services office contacted
Medi-Cal and found out that the necessary form had never been submitted.
Authorization was expedited, and the boy received the surgery.

36



7.

Estimating the Gap between Current and
Necessary Funding for the Poor and Near-Poor

The long-range task for those who will shape the future of legal services in
California is to develop a vision for meeting this nation’s commitment to justice
for all. The Access to Justice Working Group’s vision is of a time in the not too
distant future when poor Californians and the legally indigent will have the funded
right te meaningful access to quality justice when they need it. To fulfill this vision
will require funding far in excess of the $100 million spentin 1993 on some of the
civil legal needs of about one-quarter of the state’s poor population.'

This section of the report will deal with estimating the funding level necessary
to achieve access to justice for the poor and near-poor only. It is crucial to establish
greater funding for these people so they can receive free or partially subsidized
legal aid. People of moderate incomes can afford some level of representation and
the enormous size of this group makes it impossible to shift the costs to another
segment of society. Therefore, attaining justice for them is more a matter of
structural change to the legal system than finding additional money to provide
services.

The following attempt to calculate the gap between the amount of legal
services now provided and the level of services envisioned by this report must be
viewed as a conservative educated estimate. The actual amount will be affected by a
myriad of factors, some of which cannot be foreseen and few of which can be
controlled. They include the growth of population and poverty, changes in
economic indicators, the development of less costly models for the delivery of
quality legal services, and the delegalization and de-bureaucratization of the web
of laws and agencies that regulate the poor. Funding equal justice for poor and
legally indigent Californians may thus cost more or less than the estimate. Defining
a precise amount, though, is not nearly as important as developing a working
estimate that can serve as both an immediate and a long-term goal.

It is important to note at the outset that the Working Group’s estimates are
based on federal funding and legal needs figures from 1993. The significant FY
1996 reductions in federal spending on legal services and other federal programs
aiding low-income Americans would greatly increase the estimates contained in
the report. (See Table 8 for information on 1996 funding reductions.) The
Working Group used the 1993 figures because they were the most complete figures
available and because at the time of publication, the Congressional proposals for
either elimination of or drastic reductions in legal services funding were still in
flux. In 1996, California’s funding was reduced by around $17 million.
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The Poor

A Working Estimate

Using cost per case figures is a credible and easily comprehensible method
of estimating cost that is widely used in both the public and private sectors.

In 1993, California’s 121 legal services programs received funding from all
sources totalling around $100 million dollars.'” In the same year, these programs
closed approximately 500,000 cases, providing full representation to some clients
and minimal assistance to others. Recognizing that in many, if not most, closed
cases the clients’ legal needs are not fully met, we will use this number as a
conservative estimate of currently met need. Dividing the amount of dollars spent
by the number of clients served gives an average cost per case of $202.

The second part of the calculation involves subtracting the amount of fully
or partially met legal need (almost 500,000 instances in 1993) from the total
estimated need (almost 1.8 million). The difference represents almost 1.3 million
(1,276,248) unmet legal needs.

By multiplying the number of unmet legal needs by the average cost per case
of $202, we arrive at an estimate of the additional money needed to fill the
currently unmet civil legal needs of California’s poor residents. This result is
almost $260 million. If we add the $260 million to the $100 million invested in
1993, we contemplate a total annual cost of approximately $360 million (in 1993
dollars) to meet California’s unmet need. Federal funding cuts and the decrease
in IOLTA money between 1993 and 1996 have resulted in a combined reduction
of around $17.7 million in funding for California, however. There are also
proposals in Congress for eliminating California’s remaining $28 million in
federal funding entirely for 1997. Thus, the additional cost of meeting the poor’s
unmet legal needs in 1997 will be even higher than $260 million.

Table 8. Reductions in Funding for Legal Services.’
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A number of caveats must be noted about this estimate. First, using the
concept of cost per case could skew the estimate somewhat. For example, the cost
per case estimate may be low because it does not account for the fact that most
legal services are provided in urban areas where costs are higher than in rural
areas. Accounting for this factor would thus increase the total funding estimate.

In addition, as noted above, assuming about one-quarter of current need is
being met is overly optimistic. Many cases that now receive brief service deserve
fuller representation if meaningful access to justice is to be provided. This factor
would increase the cost per case and the overall estimate.

Third, the estimate assumes that all 1.8 million poor households who had
legal needs in a given year would seek legal assistance. It also assumes that all of
their needs are truly legal and are ones that, in keeping with the spirit of equal
access to justice, should be met. However, some poor people would choose not to
use the justice system and some of their needs would turn out to require non-legal
assistance. This factor would thus decrease the funding estimate.

Finally, while the majority of the one million hours of legal services provided
by pro bono attorneys are included within the 500,000 reported cases, some cases
handled by attorneys who are not affiliated with one of the state’s organized pro
bono programs are not included. If these cases could be counted, the Working
Group assumes they would increase slightly the amount of need met. Another
unknown factor may be the number of cases handled as contingent fee matters.
Both of these factors would decrease the overall estimate of the funding gap.

Looking at the Gap in Context

The Access to Justice Working Group’s estimate of $360 million is a large
number. To evaluate it effectively, it needs to be put in context. Several compari-
sons are helpful in doing so.

Comparisons with Western Democracies — If civil legal services for the poor in
California were funded at the level now provided in England and Wales, the annual

Table 9. California Investment Needed to Match Investments in Civil Legal Services by
Nations with Similar Legal Systems.
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cost would be approximately $430 million. Funding California at the level now
provided in Ontario, Canada would cost around $315 million. Funding at the
average level European nations (England, Wales, the Netherlands) and Canadian
provinces (Ontario, Quebec) with justice systems similar to ours do would cost
approximately $290 million a year. These comparative figures show the conser-
vative estimate of $360 million falls well within the range it would cost to provide
a level of access to legal services substantially similar to that provided by other
Western democracies.'* (See Table 9.)

Comparison with National Funding Goals — In 1994, the Project Advisory Group
(PAG), which represents LSC recipient programs, advised the LSC Board of
Directors that providing equal justice for people in poverty on a national level
would cost at least $3.6 billion a year.!"" PAG defined “equal justice” to mean a
time when Americans with the least income will be able to utilize the legal system
on the same terms as those who can afford legal counsel. According to the 1990
census, California’s population of 29 million comprised about 12% of the total
U.S. population of 249 million."® Twelve per cent of the PAG estimate is $432
million. This is thus their figure for the annual cost of full funding for civil legal
services in California. In comparison, the Access to Justice Working Group’s
estimate of $360 million seems rather conservative. (See Table 10.)

Comparison with Health Care Costs — On a national scale, the public investment
in health care for the poor represents about 15% of total public-private expendi-
tures on health care. In contrast, the public investment in legal services for the
poor represents less than one per cent of the total public-private expenditures on
legal services in this state.!”!

Table 10. Comparison between California and the United States: Population-and Funding
Levels.

Population - 1990 U.S. Census
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Total United States
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Total United States
$3,600,000,000
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In 1990, California spent $6.8 billion to provide health care for the poor
through its Medi-Cal program.'s? (In contrast, the state itself does not provide
funding for legal services.) The $100 million from all sources spent in California
in 1993 to provide access to justice for the poor is less than two per cent of the
amount spent on medical care for the state’s indigent. The $360 million estimate
is still an extremely modest six per cent of that medical care total.

Comparison with Court Costs — California currently spends $1.7 billion annually
on the state’s court system. If it were to spend even 20% of that amount, or $340
million, on civil legal services for low-income people, California could close the
gap between present funding levels and the estimated need of the state’s almost
six million poor people. England’s civil legal services budget, in contrast, is nearly
as large as its judicial budget. A similar level of appropriation in California thus
seems both just and defensible.

It is possible and appropriate to vigorously debate the accuracy of the
assumptions and calculations behind the Access to Justice Working Group’s
estimate. However, no matter what the best approximation may be, it remains
undebatable that the legal needs of California’s poor are vastly underserved, and
that access to justice for the poor will cost in the range of $360 million a year, or
$260 million more than was spent in 1993,

The Near-Poor

The estimate developed above to meet California’s unmet need only accounts
for the legal needs of the poor, those living below 125% of the poverty level. It
does not address the needs of the near-poor living in the state. Many, if not most,
of these people require reduced fees or partial subsidies if their pressing legal
needs are to be addressed.

To calculate the cost to provide subsidies to meet the legal needs of the
near-poor, the Access to Justice Working Group used the estimate of around
800,000 unmet legal needs for this demographic group that was developed in
Chapter 4.'* (This number reflected legal incidence data generated by the CLNS.)
Any cost estimates, however, are only very general approximations since sliding
scale fees would be charged for legal services to the near-poor.

Assuming an average cost of $202 per case, the cost to fully meet the
near-poor’s unmet needs would be approximately $165 million.!** The Working
Group used the same cost per case figure as was used above in the estimates of
the cost of providing access to justice to the poor.

Sliding Scale Fees

Subsidizing the cost of legal services for near-poor Californians would mean
requiring clients to pay a certain percentage of the fee on an income-based sliding
scale and funding the remainder of the cost. Providing an average ten per cent
subsidy would cost around $15 million. If an average 50% subsidy were provided,
it would cost approximately $80 million.!%

Public Support for Bridging the Gap

Short-term politics aside, there are reasons to believe that justice for all is a
feasible goal. Several polls conducted over the past fifteen years demonstrate that
the American public is willing to invest more tax dollars to fully realize this goal.

In 1978, for example, the National Center for State Courts commissioned a
national public opinion poll that asked Americans which elements of the jus-
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tice/law enforcement system they preferred to spend their taxes on. Court
improvements did not prove very popular, but spending more money to provide
“lawyers to those who cannot afford their own” was. It garnered the second highest
vote (71%) of the dozen possibilities. Significantly, this got twice the support of
providing more money for police or prisons.'"’

In 1981, shortly after President Reagan took office, the New York Times
conducted a national poll aimed at gauging public support for a spectrum of basic
national programs, including education, welfare, urban aid, etc. In this poll, legal
services for the poor came in second (81%), right behind national defense, as the
program most deserving of funding.'%

In 1992, the California Vision 2020 project began a study to look at the future
of the state’s justice system. As part of the effort, the project commissioned a survey
of the general public, lawyers, and other professionals within the justice system.
One of the only areas of agreement among all groups surveyed was that unequal
treatment of the poor plagued the system and needed to be addressed.'>

In 1995, the State Bar of California’s Commission on the Future of the Legal
Profession and the State Bar issued their final report, which recognized the
tremendous gap between the legal needs of California’s poor and currently
available funding. The report called on the legal profession to exert leadership in
seeking an adequate and secure financial base for indigent and moderate-income
legal services. It also urged the profession to consider working to establish a right
to counsel in certain civil cases where basic human needs are involved.'
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Working Group’s Findings

Two things are abundantly clear if we look back over the past century at
California’s efforts to provide access to justice for all its people. First, those few
dedicated professionals in legal services programs and the many private attorneys
who are currently committed to providing civil legal services to the poor have
made and continue to make an outstanding contribution toward the goal of justice
for all.

Second, adequate representation remains an unfulfilled promise for the vast
majority of poor and near-poor Californians, as well as for many moderate-income
citizens. Our efforts have never been enough, or even close to enough. Sadly, we
are farther from the goal of equal justice today than we were twenty years ago.

Looking forward, we need to have the courage to dream and plan effectively
for the future. California’s government must accept the provision of legal repre-
sentation to those unable to afford their own as a public responsibility. Every day
that passes while this goal languishes makes a mockery of those fine words above
the entrance to the U.S. Supreme Court.

We must find creative ways to channel substantially more funding into legal
services for the poor and into creating subsidized programs for the near-poor. We
must experiment with and evaluate alternative ways to provide quality justice for
the poor, the near-poor and the middle class. We must broaden responsibility and
accountability for the goal of access to justice from the legal profession to the
leadership of California in both the private and public sectors. We must set aside
short-term politics and economics in favor of a long-term goal that we can meet
in mid-range and short-term increments.

Finding 1. Fundamental Right

Access to justice is a fundamental and essential right in a democratic society.
Itis the responsibility of government to ensure that all of its people enjoy this right,
that there is indeed “equal justice under law.”

Finding 2. Importance of Legal Representation

In most parts of our civil justice system, access to justice requires that lawyers
represent both parties. As a practical matter, in most cases there can be no access
to justice without access to lawyers. Thus, those unable to afford counsel cannot
receive justice unless they are provided lawyers for their cases. Society cannot claim
to offer “equal justice under law” unless it supplies free (or partially subsidized)
lawyers to those who cannot afford counsel.

Finding 3. Counsel as Necessary as Courts

Government does not fulfill its obligation merely by providing judges, courts,
and other means of dispute resolution. Lawyers are an equally essential element
of the process. Consequently, in order to guarantee an opportunity for justice in
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civil cases, government has just as great a responsibility to ensure adequate counsel
is provided for those who are unable to employ privately-paid lawyers as it does to
supply judges and courthouses in those cases.

Finding 4. Counsel Guaranteed in Other Countries

The governments of most industrial democracies other than the U.S. already
guarantee low-income people the assistance of free lawyers in civil cases either as
a matter of statutory or constitutional right. A few of these countries, such as Italy
and Spain, implement this right through mandatory pro bono programs requiring
lawyers to supply this representation without compensation. The majority of
countries — England, France, Germany, the Netherlands, the Scandinavian coun-
tries, and Canadian provinces, among others — have discarded the mandatory pro
bono approach as unfair to clients as well as lawyers. Instead they provide a model
for government funding of civil legal services for the poor, i.e., they fund the
lawyers who implement the right to counsel by representing lower-income people.

Finding 5. Higher Contributions in Other Countries

In the majority of industrial democracies which fund legal representation for
lower-income citizens, this budget item has a much higher priority than it does in
the U.S., or in California, where tax-generated revenues are not used at all for such
services. These countries spend twice to seven times more per capita than U.S.
jurisdictions (including California) on civil representation for those unable to
afford their own lawyers.

Finding 6. Unmet Legal Needs of the Poor

The need for civil legal assistance among low-income Californians far exceeds
the current level of resources provided through government, private charity, and
other sources. As of 1990, income levels in almost two million California house-
holds, including almost five million people, were below 125% of federal poverty
thresholds. As of 1993, the legal needs of approximately three-quarters of poor
people were not met at all. The legal needs of the remaining one-quarter of the
indigent population were sometimes met only partially. Funding for civil legal
services must be increased dramatically in order to implement a right to justice
for low-income Californians. The Working Group’s best estimate is that it will
require an additional $250 to $300 million (in 1993 dollars) to fill the gap between
present levels of funding and the level required to provide justice to the poor in
California, whose numbers had risen to almost six million by 1993.

Finding 7. Subsidized Services for the Near-Poor

Over two million additional households in California (representing over six
million people) lived above 125% of the poverty level in 1990, but earned under
$27,500 per year, barely maintaining a minimum standard of living. Many of these
families are unable to afford legal services for pressing needs without some form
of legal assistance. As the legal services delivery system evolves, consideration must
be given to providing some level of subsidized legal services to ensure meaningful
access to justice for the near-poor. The Working Group’s estimates for the cost of
providing such partially subsidized services range from approximately $15 million
[with a narrow definition of the near-poor and a low subsidy percentage] to $140
million [with a broader definition of the near-poor and a higher subsidy percent-
age]. (All calculations are in 1993 dollars.) Such subsidized services must begin
even before the needs of the poor are completely satisfied.
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Working Group's Findings

Finding 8. Assistance for the Moderate-Income

Another almost 2. 5 million California households (representing almost seven
million people) comprise the middle fifth (the third quintile) of the state’s
population. These people have annual household incomes between $27,500 and
$45,000. While they seek legal assistance somewhat more often than the poor and
near-poor, people with moderate incomes are still unable to afford representation
in many instances, resulting in harm and injustice to their families. Innovative
methods of financing and delivering legal services to people of moderate means
must be developed, tested, and evaluated, with the goal of making quality legal
services more widely available at a more affordable cost.

Finding 9. Pro Bono

The experience in other countries and in the U.S. demonstrates that the
private bar, acting on its own, cannot and should not be called upon to provide
full representation for California’s civil indigent. However, California lawyers, who
provide one million pro bono hours a year, should be recognized for their
outstanding contribution. At the same time, more California lawyers — acting
individually and collectively — can and should provide additional pro bono
services and/or financial contributions to legal services programs on an ongoing
basis.

Finding 10. ADR and Law Simplification

Increased funding for legal representation is the most important but not the
only approach to giving lower-income Californians access to civil justice. Innova-
tive methods of dispute resolution present promising possibilities for addressing
certain problems without lawyers yet assuring quality justice for the poor, near-
poor and middle class. It may also be possible to simplify the substantive law in
certain areas so that lawyers — now essential to deal with some problems — become
less necessary. At the same time, it is critical that society ensures that these
measures actually deliver on their promises and do not deny justice to the
unrepresented. This will require the creation of a mechanism capable of designing,
establishing, and evaluating experimental programs for their impact on access to
quality justice on an ongoing basis.

Finding 11. Burden on the Justice System

The absence of representation not only disadvantages the litigant, but also
burdens other participants in the justice system. Courts must often provide
information about procedural requirements or substantive rules and assist pro per
parties in other ways. Such efforts are a burden on the court’s time, and can delay
other matters. In addition, attempts to respond to the needs of unrepresented
litigants may come into conflict with the requirement that the court’s relationship
to opposing parties remain impartial. More fundamentally, it detracts from public
confidence in the justice system when the financial situation of a party is more
likely than the merits of an issue to determine the outcome.

Finding 12. Societal Obligation

Achieving access to civil justice as a matter of right will require the honest
commitment and ongoing attention not just of lawyers, but also of a broad
spectrum of California’s public and private sector leaders. The legal profession
should provide initial leadership by calling attention to the magnitude and
seriousness of the problem and by building the necessary coalition to address the
issue. Lawyers are but co-equal members of the diverse team of leaders who need
to work together to meet the challenge of providing “equal justice under law.”
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Recommendations Regarding the Delivery of
Legal Services

Recommendation 1. State Obligation

Establish the state government’s legal obligation either in the state
Constitution or by statute to ensure all Californians receive access to justice.

The majority of Europe’s western democracies and Canada’s provinces have
long recognized their government's legal obligation to ensure poor citizens receive
access to justice in civil matters. California law should similarly expressly recognize
that government has an obligation to ensure all Californians have meaningful
access to quality justice when they need it.

Recommendation 2. Commission

Create the California Commission on Access to Justice to provide ongoing
leadership and oversee efforts to increase funding and improve delivery
methods.

An ongoing, broad-based California Commission on Access to justice should
be established to implement the findings and recommendations contained in this
report. No single entity can solve a problem of the magnitude of providing access
to civil justice for all Californians. There must be a coordinated effort among the
public, attorneys, and the private sector.

Members might include representatives from groups such as the business and
financial communities, consumer advocates, community groups, labor, clients,
members of the public concerned with these issues, the judiciary, private lawyers,
public lawyers, legal services providers, law school deans/professors, and those
with expertise in program evaluation and quantitative analysis.

The details of the actual composition of the Commission, the appointing
authority or authorities, and the goals and mission for this new group should be
developed as soon as possible following the issuance of this report. The State Bar
should take the lead to ensure the establishment of the Commission, whose work
is so central to the accomplishment of the many other recommendations in this
report.

Recommendation 3. Civil Representation for the Poor

Increase funding to guarantee the poor appropriate representation in civil
cases, beginning with matters in which basic human needs are at issue.

As funding streams are redesigned and additional sources identified, monies
should be distributed to California’s legal services programs to increase both the
quantity and quality of services they now provide the state’s poor people. As a first
step, there should be a funded right to representation in civil matters in which
basic human needs, such as housing, food, health care, employment, education,
child custody and support, human safety, and public assistance are at issue.
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Recommendation 4. Access For the Near-Poor

Improve access to legal services for California’s near-poor residents who
often find themselves without representation even in the most
pressing circumstances.

As of 1990, while approximately five million Californians lived below 125%
of the poverty line, around six million more people lived just above this level, with
annual incomes under $27,500. Because of the high cost of living in California,
especially in urban areas where housing costs are well above the national average,
many of the near-poor or lower middle class are unable to afford legal services,
even when basic human needs are at stake.

As new sources of funding become available, a percentage of this money
should be allocated to provide partially subsidized legal assistance to the near-poor
and lower middle class. Since the needs of these groups are so great, such
allocations should begin even before the legal needs of the poor have been fully
met. Work on a comprehensive delivery system is aiready underway in California
as part of the state planning process addressing the reduction of federal funding.
These efforts should be encouraged, institutionalized, and continued.

Recommendation 5. Innovative Delivery Methods

Develop innovative methods to deliver quality legal services at
affordable prices to more of California’s moderate-income residents,
ultimately benefitting all Californians.

According to the ABA’'s Comprehensive Legal Needs Study, many American
families with moderate incomes also cannot afford legal assistance for many legal
problems. The overarching goal of the California Commission on Access to Justice
will be to provide quality access to justice to all Californians. Therefore, as new
sources of funding become available, a percentage of this money should be devoted
to the development, pilot testing, and evaluation of programs designed to increase
access to justice for moderate-income Californians.

Innovative delivery methods developed by the California state planning
process, which aims to facilitate a more coordinated, integrated system for the
provision of legal services for the poor, might be used to increase access to justice
for people of moderate means as well. The planning process was convened by a
broad cross-section of the legal community, including the presidents of the State
Bar and the California Judges Association, and should result in significant ideas
about ways to provide effective and efficient legal services. The efforts of this
planning group, begun under the auspices of the California Legal Services
Planning Steering Committee, should be encouraged, institutionalized, and con-
tinued. The California Commission on Access to Justice should also monitor and
evaluate programs developed in other states for their potential use in California.

Recommendation 6. Prepaid Legal Services

Explore the feasibility of a statewide prepaid legal insurance plan to help
make legal representation available to all Californians.

One delivery method that should be explored further is a statewide prepaid
insurance plan. This plan would offer legal services to any resident who pays the
premium and uses either a qualified legal services provider or a participating
private attorney who has agreed to the program’s reduced-fee schedule. Premiums
and/or services for lower middle-income Californians could be partially paid by
the government or by a nonprofit agency using public funds, while premiums for
middle class participants would be paid by the participants themselves or by their
employers.
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It is evident that the crazy quilt of existing plans has not realized the potential
of prepaid legal insurance to afford the middle classes fuller access to the legal
system. Therefore, we recommend that the State Bar seriously consider estab-
lishing, or encouraging others to establish, a prepaid program on an experimental
basis in one or more California localities. We recognize that the State Bar made
an unsuccessful attempt to establish a group and prepaid legal services program
twenty years ago when such plans were in their infancy. However, with the
accelerating growth in membership in today’s prepaid plans, we believe the time
has come to reconsider the potential of this delivery method.

This experiment should be designed to study the cost and effectiveness of
different types of plans offering comprehensive representation. These should
include plans offering the legal equivalent of HMOs, closed panel and preferred
provider delivery systems, and various combinations of premiums and co-pay-
ments. Based on the lessons learned in this experiment, the State Bar or other
appropriate entity should then consider sponsoring a statewide prepaid plan or a
series of plans.

Recommendation 7. Alternative Dispute Resolution

Continue to develop alternative methods of dispute resolution that increase
access without decreasing the quality of justice.

As presently designed, the American legal system relies heavily on lawyers.
Disputants who are not represented by lawyers do not have an equal chance, no
matter how just their cause. Alternative methods of dispute resolution that rely
less on the adversarial process and the use of lawyers should continue to be
developed, tested, and evaluated. Their goal should be to increase access without
decreasing the quality of justice for low- and moderate-income litigants.

As the court-affiliated and independent ADR models described in this report
are refined and new ones are developed, they should be evaluated not only in terms
of whether they provide increased access to dispute resolution mechanisms for
low- and moderate-income clients, but whether they can also actually provide
access to justice for those who appear in these forums without lawyers.

Recommendation 8. Law Simplification

Continue to develop promising approaches to simplifying the law and
evaluate their impact on access to justice.

Efforts to delegalize or simplify the law have proliferated in recent years. Pilot
programs on promising approaches to delegalization should be developed, tested,
and evaluated. The efforts of others to simplify the law should be monitored and
evaluated on an ongoing basis for their potential impact (positive or negative) on
access to justice. There have been relatively few efforts at legal simplification which
have yet succeeded in increasing access to justice, but this does not mean progress
in this area is not possible in the future.

Recommendation 9. Supervised Paraprofessionals

Expand the use of supervised paraprofessionals in cases where such use
results in increased access to justice without decreasing the quality of justice.

Lawyers are not required to resolve every dispute or solve every legal problem.
In certain types of cases, trained, supervised paraprofessionals may be able to
handle disputes and thus increase access to justice for the poor. Efforts to expand
the appropriate uses of such paraprofessionals should therefore be explored.
Studies to ensure that the use of paraprofessionals does not harm the litigants
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should be conducted before any implementation of this recommendation occurs,
however.

Given the complexity of our laws and court procedures, lawyers are needed
in most disputed matters, and on many undisputed issues to represent litigants
fairly and effectively. Careful redesign of California’s dispute resolution machinery
would be necessary before the use of paraprofessionals could become more
common and effective in increasing true access to justice.

Recommendation 10. Pro Per Assistance

Recognizing they can never provide equal access to justice, as an interim
measure, programs that assist litigants in representing themselves in court
proceedings should be studied, developed, and improved until adequate legal
representation can be provided to all who need it.

As one manifestation of declining access, larger numbers of low- and moder-
ate-income persons are attempting to represent themselves in court proceedings.
While no statewide statistics are available, pro per litigants may constitute over
half of court filings; some estimates indicate one or both parties may be in pro per
in 65% of cases. Family law, landlord-tenant, bankruptcy, and immigration law have
all seen significant growth in levels of pro per filings in the past decade.

The impact of pro per representation on the ability of low-and moderate-in-
come clients to enforce their rights should be thoroughly evaluated, because
anecdotal feedback from judges and at least some legal services providers indicates
clients who represent themselves frequently lose even when their cases have merit.

The Commission on Access to Justice should attempt to ensure that Califor-
nians are not appearing pro per involuntarily and inappropriately in cases where
legal assistance is important but unavailable because of the expense. Pro per
assistance should not be viewed as a panacea, but as a stop-gap measure to be used
in simple, uncontested matters. The goal remains to develop new, more effective
delivery methods that enable those unable to afford full representation to achieve
meaningful justice. Until that time, the Commission should evaluate and attempt
to improve existing self-representation programs. Effective pro per assistance
requires adaptations in the format or procedures of the court to accommodate
unrepresented parties and to recognize where access to counsel is needed and
make referrals to lawyers before unrepresented parties forfeit important interests.
Such hybrid systems should be studied and developed to make pro per assistance
more productive.

Recommendation 11. User-Friendly Courts

Encourage the development and evaluate the results of programs designed to
make courts “user-friendly” to low- and moderate-income individuals.

Court personnel are prohibited from giving legal advice or giving advice
about filling out the complicated forms necessary for in pro per representation.
Interpreters for litigants who do not speak English and access for those who are
disabled are too often inadequate. In addition, courts keep limited hours, making
access virtually impossible for litigants who face loss of income or jobs if they do
not go to work. In short, California’s courts too often are not “customer-oriented”
or “user-friendly.”

In its 1993 report, Justice in the Balance: 2020, the Commission on the Future
of the California Courts issued a series of recommendations intended to make
courts more accessible for litigants disadvantaged in some way. The report calls
for:
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® interpreter services to be made available to all court users who require
them, including those without fluency in English and the illiterate;

m courts to institute evening or weekend sessions where public access to
justice can be enhanced;

m the language of justice, including forms and procedures, to be comprehen-
sible and clear in both the spoken and the written word;

B justice information to be provided through widely available technologies,
including the telephone, the computer, and interactive video; and

m information kiosks to be installed, and staffed by helpful employees, at
which court users, especially those unrepresented by counsel, can obtain
information and guidance on the dispute resolution system.

The Commission on Access to Justice should work with the courts to assist in
reaching these and other related goals. The Commission should consider estab-
lishing its own pilot projects to determine what types of court services will best
provide access to low- and moderate-income litigants. One possibility might be to
consider the implementation for pro bono cases of some special accommodations
in court, such as preferential sequencing on motion calendars, or mentor-super-
vised calendars in specialized courts (e.g., family law, bankruptcy).

An ABA committee on the delivery of legal services to people of moderate
income is currently developing a study to analyze ethical rules that result in
unnecessary increases in the cost of legal services. The results of such a study could
be a valuable additional resource for the Commission on Access to Justice.

The legislature, the courts, and administrative agencies are dealing with
problems of physical access to courts. These problems include access for litigants
with sight or hearing impairments and for those with other physical disabilities.
However, such problems persist and need to continue to be addressed.

Recommendation 12. Small Claims Court

Improve Small Claims Courts to make them as effective as possible in
providing increased access to justice to low- and moderate-income clients.

Simplified courts for cases of low monetary value, such as small claims courts,
are one of the avenues currently available for low- and moderate-income litigants
to seek justice. These courts should be studied to make any necessary improve-
ments or modifications to further increase access to quality justice for the poor
and people of moderate means.

Since taking a case to small claims court requires less time and expense than
going to a regular court, it is worth experimenting further with this model to make
it as effective as possible. In particular, the Commission on Access to Justice should
evaluate the effectiveness of existing Small Claims Court Advisor Programs and
their potential to assist low- and moderate-income disputants. The Commission
could then determine whether a model program can be created for implementa-
tion on a statewide basis.

Recommendation 13. Public Education

Expand public education programs on understanding legal rights and
responsibilities and on finding affordable legal assistance that are targeted to
low- and moderate-income people, taking care not to raise expectations that
cannot be fulfilled at current funding levels.

As the ABA’s Comprehensive Legal Needs Study indicates, many low- and
moderate-income families do not know where to turn when they have a legal
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problem. Various models for public education about law and the Jjustice system
exist, and local legal services programs, local bar associations, and the State Bar
of California do a great deal of public education. However, little is known about
the effectiveness of these efforts. Public education programs for low- and moder-
ate-income Californians should be designed, tested, and evaluated. These should
include programs that make effective use of technology, such as interactive video
and computerized legal kiosks. On an ongoing basis, existing public education
programs should be monitored and evaluated for their impact on access to Jjustice.

In addition, public education is necessary to improve public awareness of
even the structure of the legal system. As part of this educational effort, the
concept of equal access to justice can be put in context and explored more
completely. The role of legal services programs, pro bono lawyers, and other
means of providing access to justice for the poor and near-poor and the impor-
tance of this goal to society are also crucial elements in any such public education
campaign.



Options Regarding Funding

Fifteen options for increasing funding for civil legal services in California
follow. These are presented as alternatives and are meant to be considered
independently from one another. Some may work in concert, while others may
work better on their own.

The options are divided into two sections. The first contains the five options
the Access to Justice Working Group believes should be addressed on a high-pri-
ority basis because of their potential to yield substantial amounts of additional
funding for access to justice. The second section contains ten options that should
be explored on a lower-priority basis as they could generate smaller amounts of
supplementary funding over time.

The entire group of funding options are presented as possible methods of
supporting access to justice for both the poor and the near-poor. The Working
Group did not intend that the options explain explicitly how any money raised
would be targeted; any such allocations could be made, in part, by the California
Commission on Access to Justice. (See Recommendation 2 above.) Implicit in these
options, though, is the assumption that funding for one group would not be
dependent on full funding for the other. Projects aiding the near-poor would
receive some money before the needs of the poor are fully met.

First-Priority Options

Option 1. Federal Responsibility

Pursue ways to reaffirm federal responsibility for maintaining independent
legal services programs throughout the country and increase the national
Legal Services Corporation appropriation significantly as soon as possible,
rather than reduce or eliminate it altogether.

The Congressional appropriation for the federal Legal Services Corporation
(LSC), the single largest source of funding for civil legal services for the poor
nationally and in California, should be significantly increased and current Con-
gressional initiatives to restrict, reduce, or even eliminate federal funding should
be rejected. At the 1995 federal funding level, $400 million nationally (after
rescission of $15 million), with funding from a number of other sources, LSC-
funded legal services programs employed fewer than one legal services lawyer for
every 10,000 poor people in California. In contrast, currently there is one lawyer
for every 288 members of the national population'*' and one lawyer for every 256
Californians.'®?

Federal funding for LSC was reduced in 1996 to $278 million nationally, a
33% reduction nationally and a 38% cut in California. Legal services programs
have been forced to lay off a large number of experienced lawyers and other staff
members as a result of the cuts. The funding reduction has a disproportionate
impact on California partly because national and state support centers have been
defunded entirely, and a number of the centers are California-based. In addition,
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there is no longer any separate allocation of funds nationally for programs serving
migrant farmworkers, and California has the largest migrant population in the
country.

There were proposals introduced in 1995 to replace LSC with a so-called
“block-grant” program. However, the proposals did not actually combine LSC with
other programs and allow states the discretion in allocating funds among the
programs, as is true of most block grants. More important, the proposals only
provided two to four years of funding; thus the block-grant proposal was merely
a stepping stone to total elimination of federal funding. The block-grant proposals
did not succeed in 1995, but the concept of phasing out federal funding for legal
services may continue to be proposed.

Unfortunately, there is also discussion in Congress about complete elimina-
tion of federal funding for legal services for low-income people starting in 1997.

Both the total elimination of federal funding and the “block-grant” approach,
which is merely one other way to ultimately eliminate federal support, would result
in the loss of local legal services programs as ongoing institutions in their
communities. Such a loss would also reduce the opportunities for public-spirited
attorneys and other professionals to pursue careers assisting low-income clients.
A decrease in the numbers of career legal services lawyers, who work at below
market rates of compensation, would impose a significant long-term economic
cost on the system of civil justice.

In addition to a funding reduction, the FY 1996 LSC appropriation restricts
the activities of legal services programs. For example, class actions are forbidden,
notwithstanding that they remain an available legal tool for other client groups.
“Welfare reform” work is also forbidden — even if the challenge is to an unconsti-
tutional law or regulation — despite the fact that the purpose of the LSC is to
provide representation to people whose income makes them the group affected
by changes to, and possibly illegal administration of, public benefit programs. LSC
recipients are forbidden to seek court-awarded attorneys fees that they and their
clients would otherwise be entitled to receive in cases brought after the bill's
enactment date. Legal services programs receiving federal funds are also prohib-
ited from using any other funding for any purpose prohibited by federal restric-
tions. This has the effect of importing into California’s Legal Services Trust Fund
programs restrictions that California’s legislature has never imposed. Those with
adequate financial resources are not burdened with such restrictions.

LSC is a model program and a unique prototype of creative federalism. It is
operated in a manner that promotes accountability, local discretion, diversity,
flexibility, and cost-effective delivery of high quality services. (Ninety-six per cent
of its resources are spent on helping low-income Americans with their legal
problems.)

To “establish justice” was one of the original goals of creating a federal
government over the separate states. The concept was considered so important it
was included in the preamble to our Constitution. Federal funding ensures that
legal services programs can exist even in areas of the country where local sources
of public revenue would not suffice. LSC combines local control and decision-mak-
ing with centralization of essential administrative services and fiscal oversight. In
fact, LSC is a model of the type of program that should be established and
expanded, rather than cut or eliminated.

LSC funding is such a substantial part of total currently available funding that
its elimination would cause a large number of legal services programs to close,
Every such closure, and, indeed, the ongoing layoffs of experienced full-time legal
services lawyers, forfeits part of our investment in building these programs.
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The amount of funding available through other federal sources, including
the Older Americans Act, the McKinney Act (housing and homelessness), and the
Ryan White Act (HIV/AIDS), should also be increased. A concerted effort should
be made by the American Bar Association, the National Legal Aid and Defender
Association, the State Bar of California, California’s congressional delegation, and
others to identify and monitor federal legislation to ensure that funding for legal
services is included in future appropriations.

Option 2. State Responsibility

Recognizing that lawyers are as essential to justice as courts are, explore
having the state government pay for legal representation out of general
revenues for those who cannot afford it.

The most direct and preferred approach for fulfilling the state’s responsibility
is for the state Legislature to create a line item in the state’s budget, perhaps as a
part of the judicial appropriation, and provide funding from general state reve-
nues for adequate legal representation for the poor. Essential core functions of
government should be, and normally are, financed out of general revenues.
Peaceful dispute resolution is one of a small handful of core governmental
functions.

In a society where the civil legal system provides justice only to those who
can afford a lawyer to access the system, it is not enough for the state to provide
courts and alternative means of dispute resolution. The state must also provide
funding for legal representation, so that poor people’s disputes can be fully
investigated, researched, presented, and adjudicated.

The Catch 22 facing poor Californians with legal problems is summed up in
a typewritten notice tacked to a bulletin board next to the entrance in some of the
state’s superior courts:

The law of California specifically prohibits the practice of law by persons who
are not members of the State Bar of California.

Clerks of the court are prohibited from giving legal advice concerning the
preparation of documents or the adequacy of procedures to be used in pursuing
a legal vemedy. It is respectfully suggested that you consull an attorney of your
choice for any legal advice you may need.

Without funding adequate to allow all of this state’s residents to choose and
consult an attorney, the courthouse door will remain effectively closed to many.
At least three out of four Californians living below the poverty line, and many
living above that line, have no access. The governmental commitment is to provide
justice, not just courts — to open the courthouse door for all citizens and make
real those words embedded above the doors to the U.S. Supreme Court.

As discussed earlier in this report, the governments of most industrial
democracies have recognized this commitment. Thus, they finance legal counsel
for those otherwise excluded out of general revenues, just as they finance judges,
courthouses and the rest of the justice system. England, for example, spends nearly
as much on civil legal services for lower income Britons as it does on that nation’s
entire court system. (This is in part because England spends less per capita on its
court system than California, while investing seven times more per capita on civil
legal services than the combined federal and state expenditures in this state.)

California currently spends $1.7 billion on its court system.'™ If it were to
spend even 20% of that amount ($340 million) on civil legal services for lower-in-
come people, this state could close the gap between the present level of federal
funding and the estimated need of the state’s almost six million poor people.
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Option 3. Pro Bono Efforts

Develop ways to ensure that California lawyers continue to increase
the substantial pro bono efforts they are already making with strong
support from the organized bar.

While California lawyers, acting individually and collectively, cannot provide
anything approaching the volume of pro bono legal services necessary to give
meaningful access to justice to low-income residents, they should continue to
increase the substantial efforts they are already making.

ABA Aspirational Goal — The State Bar of California should encourage all lawyers
to adhere to the revised American Bar Association Model Rule of Professional
Conduct 6.1,' which sets forth the aspirational goal that each individual lawyer
should perform at least 50 hours of pro bono legal services annually. The rule
further suggests that a substantial majority of those hours should be expended for
the benefit of persons of limited means or organizations whose primary objective
is to address the needs of such people.

The official comment to Model Rule 6.1 recognizes there may be times when
alawyer is unable to fulfill the aspirational goal of providing 50 hours of pro bono
services. In such cases, lawyers are urged to discharge their responsibility by
providing financial support to legal services organizations in an amount reason-
ably equivalent in value to the hours of legal service that they otherwise would
have provided.

In a similar vein, in 1994 California’s Conference of Delegates passed a
resolution calling on the State Bar and local bar associations to encourage their
members to make a financial contribution to a legal services program or to the
Legal Services Trust Fund equal to one billable hour. In July 1995 the State Bar
Board of Governors followed suit, passing a similar resolution.®® While pro bono
efforts should continue and expand, private bar financial support for legal services
programs is also critical.

State Bar Voluntary Rule — The State Bar of California should consider adopting
a Rule of Professional Conduct that states an aspirational pro bono goal similar
to that contained in ABA Model Rule 6.1. If a lawyer chooses to make a financial
contribution in lieu of performing pro bono services, it should represent a sum
equal to 50 hours times the individual lawyer’s regular hourly fee (or its equivalent
for lawyers who work on a different basis.)

Florida recently adopted a requirement that all lawyers must annually report
to the Florida State Bar the number of hours of pro bono service they have
performed and/or the amount of money they have contributed. Attorneys in
Florida also report whether such work was done through an organized pro bono
program or through the lawyer’s own practice. The State Bar of California should
study this requirement and its results with the possible goal of adopting (or
adapting) a similar one in this state.

Florida has completed two years of mandatory reporting. Under the state’s
rule, “pro bono” is defined as providing legal services to the poor either directly
or through an organization whose primary purpose is to benefit the poor. In the
first year, 1993-1994, 23,000 lawyers reported they had contributed 807,000 hours
of pro bono service. Another 4,400 lawyers donated $1.5 million in lieu of
providing services.!® There are approximately 52,000 members of the Florida Bar.

Only preliminary statistics have been collected for the second year, 1994-1995.
The totals for both hours worked and money contributed decreased, but this is
probably due to the fact that there was more accurate reporting in the second year
as attorneys understood the program better. In the second year, 23,000 lawyers
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said they did approximately 575,000 hours of pro bono work, 3,600 reported they
donated about $875,000, 7,800 deferred doing pro bono work, and 11,000 said
they were unable to do any such work.'"”

Even if every individual lawyer were to make a reasonable contribution of
time and/or money, it is clear that the legal profession could not, acting on its
own, fill the unmet need for civil legal services in California. However, it is equally
clear that the legal profession can expand its pro bono efforts to increase the
number of lawyers participating. If lawyers will not do so voluntarily, then a
mandatory program may have to be implemented.

Option 4. Litigation-Related Fees

Consider ways to increase litigation-related fees to support increased access
to justice.

Another promising possibility is to increase litigation-related fees to support
increased access to justice. Those who can afford access to the justice system and
choose to use it should pay a nominal amount to help defray the cost of providing
access to those who cannot afford it. Several possibilities are worthy of further
development.

Fee Out of Recoveries — Under this proposal, a percentage of recoveries from
trials or settlements would be paid as a fee. The fee could be assessed on successful
plaintiffs’ recoveries or on losing defendants as an add-on to the damages they
must pay the plaintiff.

Once again it is difficult to make revenue projections with available statistical
data. However, making the conservative assumption that the dollar value of all
California plaintiffs’ recoveries totals at least $5 billion a year shows that a one per
cent fee would yield $50 million a year and a two per cent fee would yield $100
million a year. (If settlements and verdicts total $10 billion, the same fees would
yield $100 million and $200 million, respectively.)

Fixed Per Case Filing Fee — This would be an add-on to current fees charged for
filing complaints and, possibly, other litigation documents. There were 1,068,473
superior court filings in California in 1993-1994. If the fee charged for such filings
were increased $20 each, this would increase revenues by over $21 million. If $2
were added to the fee for the 8,179,544 municipal court non-parking filings in
1998-1994, an additional $16 million would be raised.'®*

Assuming that the same fee is charged for a relatively minor case as for a
multi-million dollar dispute, fee increases of this nature will likely fall dispropor-
tionately on the many minor cases. A sliding scale “add-on” fee should therefore
be considered along with an across-the-board increase.

A drawback to this fee idea is that reducing recoveries may itself act as a
barrier, harming access to justice. This possible negative effect should be kept in
mind when structuring any proposal for a fee imposed on litigants.

Option 5. Tax On Value of Legal Work

Explore the feasibility of imposing a tax on the value of work performed by
attorneys, private judges, and other legal professionals that would generate
significant revenue to expand access to civil justice.

If the state government declines to allocate sufficient funding out of general
revenues to fill the gap between available resources and need, the state should
create new sources of revenue dedicated to closing this gap. Among the most
promising possible sources is a “sales tax” or “gross receipts tax” on work that is
legal in nature, with a portion of the receipts dedicated to increasing access to
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Justice. The Netherlands, for example, accomplishes this by dedicating a portion
of its value added tax on private lawyers to government programs for legal services
for the poor. Hawaii, New Mexico, and South Dakota all tax legal work. Other
states have established lawyer licensing fees that bring money into the state
treasuries that is greater than the cost of administering bar-related activities.

Sol Linowitz, author of The Betrayed Profession: Lawyering at the End of the
Twentieth Century, sees a tax on legal work as a way for lawyers who do not wish to
do pro bono work for the poor to support equal justice. Such a “special tax on
lawyers' fees” would benefit legal services, and he argues that most of the money
gathered should be earmarked to support the salaries of career legal services
lawyers. The rest of the funds raised could go to bar association referral services
to help defray the fees of private bar attorneys who take on referral cases.'

Although revenue projections are estimates, it appears that enacting a tax on
legal work alone would generate significant funding for civil legal services. The
gross receipts of California law firms exceed $16 billion a year.'” Thus, a one per
cent tax would generate $160 million in revenues, and a three per cent tax would
generate $480 million.

The potential for such a large amount of new funding makes it increasingly
inevitable that some form of professional services tax may be enacted. In fact,
California legislators have recognized the potential revenue that taxing sales of
services could generate for the state’s coffers. In 1991 they proposed a three per
cent tax on a wide range of services, including legal work. At that time, supporters
of the legislation estimated the measure would yield $3.6 billion in FY 1992-93
alone.'”! The State Bar of California has the opportunity to assume a national
leadership role both in representing the interests of the legal profession in
structuring the tax provisions and in ensuring that all or most of any tax on legal
work is designated for the support of legal services and the pursuit of the goals
outlined in this report. California should also take a leadership role in the
formation of a national coalition to share information and strategies and build
support around this issue.

Certainly, some members of the profession in states where such taxes have
been proposed have expressed serious reservations, In Massachusetts, for example,
the Boston and Massachusetts Bar Associations brought a lawsuit against the tax,
centering on loss of profitability and loss of business. When discussion of a similar
tax began in Washington, D.C., some firms spoke of relocating. Large firms
expressed concerns they would lose business to in-house counsel. Small law firms
and individual practitioners raised concerns about the burdens associated with
administering the tax.

Some of these concerns might be addressed by imposing this tax on all legal
work consumed in California, whether the provider were a California-based law
firm or an out-of-state firm or a corporation’s own in-house counsel. Furthermore,
it should be feasible to design this tax so it imposes a lesser administrative burden
on small law firms than payroll taxes that they already administer.

It can also be argued that lawyers should have to pay a fee in exchange for
their monopoly over a vital government function. The fee should be sufficient to
defray the cost this monopoly imposes on the general population. The “sales tax”
or “gross receipts tax” discussed above is the only fair way to assess such a fee.
Increasing bar dues for this purpose would not be fair because it would impose an
unfair burden on lawyers who are not profiting much from the monopoly and too
small a burden on those who are profiting greatly.

In addition, some of the legal work that paying clients consume contribute
to the legal problems low-income people face, e.g., legal work that designs leases
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or contracts that poor people often sign to their detriment. It is only fair that this
legal work be taxed to ensure that it does not produce injustice among those who
cannot afford counsel to respond to the problems this work has created.

Second-Priority Options

These ten options would provide a smaller amount of funding for legal
services than the first-priority ones. Unlike the earlier options, none of these would
provide the significant amount of additional funding required to provide access
to civil justice for all Californians who need it.

Option 6. Punitive Damages
Dedicate a portion of punitive damage awards to increasing access to justice.

Another possibility for supplemental funding is to require that a portion of
punitive damage awards be diverted to an administrative body, such as the Legal
Services Trust Fund, and dedicated to the support of legal services to pursue the
goals outlined in this report. The primary purpose of punitive damage awards is
to discourage malicious or egregious conduct, rather than to provide a windfall
for victims who already have been awarded their actual damages. Therefore, a
significant portion of punitive damage awards could be directed to fund legal
services without compromising the deterrent and disciplinary purpose of such
damages.

Legislatures in nine states have passed similar bills capturing a portion of
punitive damage awards during the last few years. Those in Colorado and Georgia
were held unconstitutional and a third in New York was recently repealed because
of a sunset provision. Laws in six other states are still in effect, and the U.S.
Supreme Court refused to hear a challenge to the constitutionality of Florida’s law
in 1994. Only Iowa channels the funds to legal services, though, and the amount
generated to date is less than $1 million.'™

The existence of money in the Iowa fund depends entirely on whether there
are any sizeable punitive damages awards and whether the fact finder in the case
determines the defendant’s conduct was directed specifically at the plaintiff. If it
was not, 75% of the punitive award goes to the Civil Reparations Trust Fund, which
is governed by the state’s Executive Council. Legal services programs must apply
to the Trust Fund for grants. As of early 1996, all money in the fund was earmarked
and it will run out in June 1997 unless there is another large punitive damage
award with a resulting diversion to the Trust Fund.'”

In 1993, the State Bar of California’s Legal Services Section began develop-
ment of a bill intended to capture 20% of punitive damage awards and distribute
the money to qualified legal services programs. The Section was able to work with
legislators to move such a bill forward, but it failed to pass in 1995.

Several issues need to be addressed before such efforts begin again. Punitive
damages will not provide legal services programs with a steady source of income.
These awards are often not large or frequent and the total of the awards varies
substantially from year to year. Implementation issues also pose problems. For
example, proponents need to decide whether to deduct the percentage before or
after attorneys’ fees are paid and how to handle settlements during an appeal.
Settlement amounts could be deemed to include compensation based on punitive
damages exposure.

It is difficult to estimate the amount of money such a provision might generate
in California since predicting the level of aggregate annual punitive damage
awards is very difficult. Courts often reduce these awards by more than half, for
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example. Assuming punitive damage awards total $100 million per year in Califor-
nia, however, a 20% assessment would yield $20 million for legal services in the
state.

Despite these uncertainties, the nature of punitive damages awards makes
them a more attractive option for a legal services assessment than other types of
Jjudgments. Since punitive damages are supposed to act as a deterrent, it is possible
to contemplate collecting a higher percentage from them than could reasonably
be taken from other awards. If the collection is well designed and the issues noted
above are addressed, punitive damages could be a logical and welcome source of
supplemental funding for civil legal services.

Option 7. Class Action Residuals

Divert class action residuals to support increased access to civil legal services
for the indigent.

Other possible sources of supplemental funding are legislation allowing class
action residuals to be diverted to a fund to support civil legal services and/or
imposing a percentage fee on all class action recoveries.

Class Action Residuals — In 1992, the California Legislature passed a bill (SB 536)
sponsored by the State Bar of California that gives judges the discretion to divert
class action residuals “in any manner the court determines is consistent with the
objectives and purposes of the underlying cause of action, including to child
advocacy programs and to the California Legal Corps.”!”* Residuals are funds
which cannot be disbursed because members of the class cannot be located or
because the amount of the award per person is smaller than the cost of distribu-
tion.

Designed as an umbrella organization, the Legal Corps would support
numerous projects intended to provide information, advice, and representation
to low-income Californians. As of the publication of this report, no funds have yet
been received to implement the California Legal Corps. However, some judges
have dedicated class action residuals directly to local legal services programs and
some new foundations have been formed with seed funding from class action
residuals.

Percentage of Class Action Recovery Fee — This fee could be imposed either on
a class action recovery before it is paid to the class and the class lawyers or as an
“add-on” cost imposed on losing defendants. It might, for example, be a one to
five per cent fee on all successful class action recoveries.

Assuming aggregate class action recoveries average a generous $1 billion a
year in California, a one per cent fee would yield $10 million and a ten per cent
fee would yield $100 million. Total class action recoveries tend to vary rather
dramatically and unpredictably from year to year, though, so estimates about them
are very rough. No matter what their actual levels, class action fees could represent
a source of modest supplemental funding for civil legal services.

Option 8. Real Estate Escrow

Direct interest on real estate escrow accounts to expand access to justice
in civil matters.

Another possibility for raising funds to increase access is to collect interest
that accrues on real estate escrow accounts and direct it to the support of legal
services. Currently, when a bank is the escrow holder, it keeps any interest earned
for itself. Before the Legal Services Trust Fund was established to receive the
interest on attorney trust accounts, the same was true of the interest from those
accounts.
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Such real estate escrow proposals have passed in Ohio and Washington. The
Ohio proposal became effective January 1, 1996. Interest derived from escrow
accounts in real estate closings is earmarked for the state’s IOLTA fund. A very
rough estimate indicates this rule will generate between $2 million and $3 million
per year, doubling the current IOLTA funds for the state.'”

The procedure for handling real estate escrow accounts in Washington is
different from that in Ohio. Washington created their program through a rule
change approved by the state’s Supreme Court that became effective December 9,
1995. This new court rule brought limited practice officers (LPOs), who handle
the legal documents in real estate closings, within the IOLTA program. In closings
where LPOs are involved, the LPO must ensure that the money in escrow is held
in an interest-bearing trust account. Pooled interest-bearing trust accounts must
be maintained for funds that are nominal in amount or expected to be held for a
short period of time. The interest resulting from the pooled accounts goes to the
Legal Foundation of Washington.

It is hoped this rule will generate significantly more money for legal services
in Washington, but it is still too early in the program to make any accurate
predictions. In the first month, December 1995, over $50,000 was raised. This
was a 20% increase over normal IOLTA levels and was only part of the total money
available. Since the rule had just become effective, December was only a partial
month and there was no way to know how many of the 1,200 licensed LPOs were
in compliance.'”

Since California has roughly three times the population of Ohio and substan-
tially higher real estate values, it is reasonable to anticipate such a proposal might
yield $30 to $40 million a year in California, assuming the Ohio estimates are
accurate. Any funds raised through this approach could be targeted for legal
services housing work and shared with affordable housing groups.

Option 9. Government Contracts

Increase government contracts with legal services organizations to provide
services to low-income clients.

Some additional revenue to support access to justice could be generated by
increasing the number of opportunities legal services programs have to obtain
government payments for the provision of legal services to eligible clients.

Fee for Service Contracts — Such contracts allow legal services programs to bill
a governmental agency or other entity for services they provide to clients. Legal
services programs are frequently more cost-effective than public agencies because
of certain efficiencies, including staff with the necessary expertise to handle these
cases and the programs’ ability to integrate pro bono lawyers into their efforts.

Specifically, these contracts might fund litigation to combat consumer fraud,
nursing home abuse and neglect, elder abuse, and slum housing conditions. There
have been contracts between several California counties and their local legal
services offices to help indigent residents qualify for federally-funded SSI benefits,
in lieu of remaining on locally-funded general assistance programs.

Another example of the use of such contracts was the flat fee contract
between Legal Services of Northern California (LSNC) and the Sacramento
Human Rights and Fair Housing Commission (a city/county agency). Under this
program, which ran from June 1994 to December 1995, LSNC hired and managed
an attorney to supervise housing authority paralegals who had also been trained
by LSNC. In addition to the attorney’s salary, LSNC received a fee for overseeing
the program.'” The four paralegals answered telephone inquiries about fair
housing and landlord-tenant questions, helping over 1,600 people per year. As had
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always been the plan, the housing authority took the program in-house when they
received enough funding to do so. They would have been unlikely to get such
funding without the training and supervision LSNC provided.'™

The new Congressional restrictions on LSC grants could thwart these efforts
if local governments wished to compensate LSC recipients for legal work outside
the areas permitted for the use of federal funds. Congressional restrictions would
thus run contrary to desires to increase local control and flexibility to address
particular local needs.

Special District Revenues — Existing and proposed special assessment districts
include areas such as transportation, sanitation, waste management, medical
facilities, and utilities. As an increasing number of special districts are created, an
impact analysis should be performed to determine whether some of the revenue
the district generates should be set aside to provide legal services for low-income
people, whose rights and interests may be affected by the district.

Cities and counties are creating special districts to help their communities
compensate for declining tax revenues. Depending on their scope and structure,
these districts have the potential to create specific legal issues that affect the rights
of low-income residents, who in turn require legal services. A set-aside could be
established to pay these types of costs in the future.

Option 10. Other Litigation-Based Fees
Explore revenues to be generated from other litigation-based fees.

Other types of litigation-based fees that may provide modest additional
income for civil legal services include the following.

Court Reporter Fees — A possible source of litigation-related revenue would be to
tax court reporter transcripts, either by the page, job, amount charged to the client,
or another measure. (It should be noted that a Transcript Reimbursement Fund
already exists, through which the Court Reporters Board of California provides
free transcripts to indigent clients up to a maximum of $300,000 per year.)'™ The
new fee could be imposed on either court reporters or on litigants, although
further burdening the revenues of court reporters could be deemed inappropriate.
Any proposal for an additional fee on court reporting should be studied to
determine its likely incidence and effects.

Default Judgment Fees — A plaintiff who obtains a default judgment has few
pre-trial or trial costs, resulting in a substantial savings in litigation-related ex-
penses to him/her. A special fee could be assessed against these parties who
execute on default judgments, with the revenue earmarked to support legal
services. It would be fair to give such proceeds to legal services programs as a
significant proportion of defaulting parties are legal aid-eligible clients who likely
defaulted because they did not have access to legal assistance.

Since default judgments are a relatively minor subset of total judgments and
settlements, the revenue projections from this source are much lower than those
from the other proposals in this section. It is unlikely this source would generate
more than $5 or $10 million in revenues per year. Accordingly, this proposal must
be considered only as a source of a limited supplemental contribution to legal
services funding.

Litigation-Related Fees — Another possibility is to provide for litigation-related
attorneys’ fees in legislation that would be injurious to low-income people. The
deleterious effects of such legislation could be mitigated by amendments ensuring
access to legal counsel for those who may be adversely impacted.
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The courts have established “in pauperis” guidelines by which court fees are
waived for low-income people. Similar arrangements would need to be applied to
any new litigation-related fees.

It should be noted that federal funding restrictions prohibit LSC recipients
from accepting attorneys’ fees, which are available to other counsel. This prohibi-
tion on programs serving low-income people could hamper efforts to fund legal
services programs through litigation-related fees if programs are not allowed to
request or accept the benefits of such fees.

Option 11. Pro Bono Outreach

Broaden pro bono opportunities to involve currently under-represented
groups of lawyers in making a significant contribution.

The State Bar of California and local bar associations should expand their
efforts to encourage pro bono activities by lawyers who traditionally have not
participated in them. For example, government lawyers at the federal, state, and
local levels frequently do not participate in pro bono. Coordinating efforts with
the Association of California State Attorneys may be a productive method of
encouraging these attorneys to do so. Another possible pool for pro bono
volunteers are law school administrators and faculty members, judicial law clerks,
and retired judges, who, if properly encouraged and organized, could greatly
increase the numbers of hours donated to legal services on an annual basis. In
addition, there is a pool of currently underemployed lawyers who could be an
excellent resource for pro bono work. These attorneys, who are often beginning
their legal careers or are transitioning between jobs, could use pro bono oppor-
tunities and the supervision provided to keep their knowledge and practice skills
fresh. '

Methods to target these and other groups of lawyers include the following:

ABA Law Firm Challenge — California’s large law firms should be encouraged to
commiit to the ABA Law Firm Pro Bono Challenge if they have not done so already.
The Challenge sought to get the nation’s largest 500 law firms to agree, by 1995,
to contribute free legal services equivalent to either three or five per cent of the
firm’s total billable hours. A majority of such donated services were to be directed
to persons of limited means.

By February 1996, over 170 of the country’s largest 500 law firms (roughly,
those with 70 or more lawyers) had committed to the Challenge. Fifteen of those
participating are in California. (This is 25% of the approximately 60 large firms in
the state.)'® Estimates indicate that if every large firm in the nation accepted the
Challenge, more than 91,000 lawyers would be providing more than seven million
hours of free legal assistance each year. If all 63 of the large California firms
participate, they will supply over one million hours of free legal assistance to
low-income residents. (This will not represent a net increase of one million hours,
however, since a number of these firms already furnish substantial pro bono
services.)

Challenge Funding — The ABA/Federal Challenge program, now on the drawing
board, should be fully implemented with ample support from the State Bar of
California. This two-prong program would strongly encourage lawyers and law
firms to increase their pro bono services and/or their financial contributions
made in lieu of service (“buy outs”). The challenge would also urge the federal
government to match the increased support from the legal community dollar-for-
dollar. A related proposal calling on the federal government to match the dollar
value of existing pro bono contributions by the nation’s lawyers at a one-for-one
level should also be considered.
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Corporate Legal Departments — California should take a leadership role in
challenging corporate legal departments to encourage their members to partici-
pate in pro bono activities. The American Bar Association is currently formulating
a Corporate Law Department Pro Bono Challenge to attempt to stimulate univer-
sal participation by “in-house counsel” attorneys in pro bono endeavors."®' The
ABA plan will also try to stimulate greater pro bono commitments by the
corporations’ outside law firms by requiring, as a condition of engagement, that
the outside firm demonstrate a pro bono commitment. This, in turn, could
encourage “joint venture” pro bono efforts in which corporate attorneys join
attorneys from outside firms on certain types of projects.

Lend-an-Associate Programs — Law firms should be encouraged to “lend” asso-
ciates on a rotating basis to legal services organizations for a defined period of
time. In some cities like Chicago, large law firms lend associates to legal services
programs for periods of up to six months, while continuing to pay the associates’
salaries and benefits. From the firm’s standpoint, the associates receive valuable
training and experience in the areas of client contact, client counseling, and
courtroom performance. The legal services organization benefits not only from
the donated legal work, but also from the likelihood that the associates will
maintain an ongoing volunteer connection with the program after returning to
their private firms.

Option 12. Law Students

Encourage and facilitate the participation of more law students and legal
paraprofessionals in public interest work.

New programs should be created to encourage more students to pursue
public interest positions and/or careers. Such programs might include law student
participation in pro bono work, loan forgiveness programs, and public interest
clerkships.

Law Student Participation — The State Bar should encourage law schools to
maximize opportunities for law student participation in pro bono work. Doing so
would create an infrastructure to support increased voluntary pro bono and might
lead to consideration of mandatory pro bono programs at the schools. Many law
schools operate clinical programs, but they often involve only modest numbers of
students.

As of 1995, ten schools nationwide had instituted mandatory pro bono,
requiring such service as a condition of graduation.!* The mandatory obligation
ranges from twenty to 70 hours annually, depending on the school. In addition,
many schools devote resources to identifying voluntary pro bono opportunities in
their communities or to placing students in public interest jobs.

Whether law schools institute voluntary or mandatory pro bono programs,
it must be recognized that students require more intensive mentoring than lawyers.
Therefore, resources must be committed to developing an infrastructure that
ensures appropriate case placement, supervision, and follow-through. This invest-
ment will pay off by establishing an ethic to perform pro bono work based on the
sense of professional fulfillment it provides early in students’ careers.

Loan Forgiveness Program — A meaningful law student loan forgiveness program,
seeded with federal or state funds, should be implemented. When students finish
law school they are often saddled with enormous debt — accumulated indebtedness
of $70,000 is not unusual. Owing such large sums creates a tremendous impedi-
ment to pursuing public interest legal careers, as such careers pay a fraction of
private sector salaries. A handful of schools have created loan forgiveness or loan
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repayment deferral programs, which are intended to subsidize partial or full
repayment of loans for people who choose poverty law jobs.

In addition, similar loan forgiveness programs for paralegals would help
increase the numbers of paraprofessionals entering public interest law. At least
one school, the University of California at Irvine, Extension, will support and
participate in the creation of a loan forgiveness program for graduates of their
ABA-certified paralegal program who take a job with a legal services organiza-
tion.!®

Nearly all existing loan forgiveness programs suffer from a lack of funding,
too low a cap on what students may earn to qualify for the program, and uncertain
tax treatment of the loan once forgiven. As yet, very limited public funds have been
committed to any loan forgiveness program in this country. Congress approved
the first federally-funded student loan package intended to encourage graduating
students, including law students, to enter public service work in 1994." It was
revised in 1995 and may be revamped again in the future. The goal of the program
is for the government to take over a participant’s federal loans and provide a cap
on the payments due. The principle of the loan is forgiven after the participant
works in public interest law for a lengthy period of time.'®

Public Interest Clerkships — The State Bar of California should continue to work
with the National Association for Public Interest Law (NAPIL) initiative encour-
aging local bar associations to sponsor public interest clerkships and fellowships
for law students and recent law school graduates. Local bar associations would be
responsible for funding and/or developing the funding for these new positions.

Option 13. Increase Trust Fund Yield
Continue efforts to increase the net yield on the Legal Services Trust Fund.

The State Bar of California should continue to support the Legal Services
Trust Fund Commission’s efforts to increase the net yield on lawyers’ trust
accounts through higher interest rates, lower bank service charges, and other
policy changes.

For example, the State Bar had submitted to the state Supreme Court a
proposed rule that would permit lawyers to establish “sweep” accounts that would
automatically move money out of checking accounts once they reach a certain level
and transfer that money into a money market fund.'® Funds would sweep back
into the checking accounts as needed. It is estimated lawyers hold between $600
and $800 million in their trust accounts at any given time. The LSTF Commission
projects that, if all lawyers with trust fund accounts converted them to sweep
accounts, the new accounts would increase the net interest earned by one percent-
age point or more annually, boosting the yield by $2 million to $6 million.
Although the initial petition was denied, the State Bar is developing alternative
proposals that, it hopes, could gain Supreme Court approval.

Option 14. Lawyer Referral Services

Increase the quantity and quality of advice Lawyer Referral Services provide
to low- and moderate-income clients.

Lawyer Referral Services (LRSs) should consider expanding the consult-
ations and advice to the legally indigent that are made available through their
panel attorneys from the usual half hour to a minimum of one hour. LRSs should
themselves underwrite the second half hour of advice and counsel for indigent
clients or, in the alternative, encourage panel members to provide expanded
consultations to the poor on a pro bono basis.
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According to the ABA’s Comprehensive Legal Needs Study, 20% of low-income
families who sought legal assistance received no more than an initial free consult-
ation with a private attorney.'"” This being the case, these halthour consultations
should be expanded to provide more complete and meaningful assistance to the
indigent clients who cannot seek representation elsewhere.

At the same time, LRSs should establish moderate-means panels where
lawyers agree to provide reduced-fee services to the near-poor and to Californians
of moderate means. The Santa Clara County Bar Association’s LRS has success-
fully operated a moderate-means panel for the past five years. Participating lawyers
have agreed to provide legal services at one-half the going market rate for legal
fees. 1"

Option 15. Philanthropic Giving

Continue and expand efforts to increase philanthropic giving to fund legal
services for low-income people.

Leaders of the State Bar of California and experienced legal services staff
should continue to work with local programs to coordinate efforts to educate the
philanthropic community. The goal is to increase this community’s contributions
to legal services efforts. Such funding, however, generally should not be viewed
as long-term. Rather, it should be considered (1) a stop-gap measure until perma-
nent and more significant sources of funding are located and (2) a source of
funding for research, experimental programs, and evaluations.

The philanthropic sector is composed of both foundations and of individual
donors. Nationwide, charitable foundations and corporate giving funds donate
approximately $14.3 billion annually to the provision of social services by non-
profit organizations. Foundations make grants after receiving funding proposals,
which are typically reviewed by staff and then voted on by the Board of Trustees.
Individuals contribute a significantly higher amount — some $110 billion annu-
ally." Individuals generally contribute through personal solicitation, in support
of events, through direct mail, via telemarketing, and through a host of other
methods.

Philanthropic giving is a largely untapped resource with respect to legal

services and few of the thousands of foundations across the country list legal
services as a funding priority. While a handful of foundations understand and are
sympathetic to the role of legal services, the great majority are not. Conversely,
while all legal services providers recognize the need for adequate funding, not all
are yet sophisticated in philanthropic research, cultivation of donors, or grant
writing.
Mutual Education Program — In order to increase philanthropic giving to legal
services, it will be necessary to embark on a mutual education program for donors
and recipients. Legal and other community leaders must engage in a cooperative
effort to educate the philanthropic sector about the crucial role legal services
programs play in the community. (For example, receiving legal services is often a
prerequisite to the provision of other social services funded by charitable dona-
tions.) As a result of such an educational process, the Legal Aid Society of Alameda
County was able to persuade a foundation that assists children to fund a project
to measure their exposure to lead in low-income housing. Once the Legal Aid
Society identified children suffering from or at risk of lead poisoning, the grant
funded their efforts to obtain medical treatment for the children and force
landlords to remove the lead paint.

Such an education program can be accomplished through individual meet-
ings and through group settings that include donor program staff and trustees.
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This was done, for example, in May and September 1994, when the State Bar
president and leaders of the legal services community met with representatives of
several foundations in San Francisco and Los Angeles to educate them about the
accomplishments and pressing needs of California’s legal services programs.

Increased Fundraising Capabilities — State Bar leaders and experienced legal
services staff should also work more with other local programs to increase these
programs’ fundraising capabilities and results. For example, the Office of Legal
Services held a fundraising training in 1996. Legal services providers need
training and technical assistance to help them achieve self-sufficiency in their
development efforts.

The Fundraising Project, supported by the Ford Foundation and based in
Atlanta, is one national model which assists providers to improve their develop-
ment and fundraising skills. Another national model, supported by the Ford
Foundation and directed by the Consortium on Legal Services and the Public of
the American Bar Association, is the Project to Expand Resources for Legal
Services (PERLS). The goal of PERLS is to help create alternative funding sources
for programs providing legal services to the poor by fostering greater involvement
by the organized bar. The Law Foundation, based in Washington, is a state model
established by bar and legal services leaders to supplement LSC and IOLTA
funding statewide and to enhance the development capabilities of individual
programs. California could draw on these models to establish a project appropri-
ate to this state that would expand support efforts for local programs.

Increased Workplace Giving — The State Bar of California, in cooperation with
local legal services programs, should encourage United Way and other work place
campaigns to fund legal services programs. The United Way's overall contribution
to the state’s legal services programs totalled over $10 million in 1993." An
initiative should be developed to encourage the community United Way organiza-
tions that do not now contribute to legal services programs to include them on
their giving list.

One example of a successful work place/legal services funding partnership
began in San Francisco in 1994 when Pacific Telesis agreed to designate $50,000
of its United Way corporate donation to the San Francisco Legal Services
Collaborative United Way Corporate Campaign for the next three years. Other
corporate givers were approached to make similar commitments. All IOLTA-
funded programs with San Francisco offices were invited to participate in the
fundraising campaign and to share equally in the proceeds.'"'
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In Conclusion

Over the past three years, the Access to Justice Working Group has examined
the relationship between poverty and justice for all in California. Our f indings are
clear: the civil legal services available to the poor in this state are wholly inadequate
to meet the need.

The legal problems of the poor are many and basic, involving income, food,
health, and shelter. These problems occur frequently, are often interrelated, and
defy most attempts at self-help because they involve laws and regulations that are
many and complex. To deal with these problems, the poor need the assistance of
lawyers. They need free, easily-accessible legal assistance.

'The near-poor and people of moderate means also need increased access to
justice through a combination of subsidized and reduced-fee legal services, based
on their ability to pay. They additionally need alternative methods of dispute
resolution that are less dependent on lawyers and the complex web of laws and
procedures that comprise today’s justice system. At the same time, we need to
ensure that Californians without counsel are not relegated to alternative forums
where lawyers are crucial to achieving justice.

Existing legal services resources have not and will not be able to meet the
need. The private bar has done an outstanding job of trying to fill this gap and
continues to evince its willingness to do more. However, an all-out effort on the
part of the private bar alone cannot do the job. No single entity can solve this
problem — a sustained, coordinated effort among leaders in the public and private
sectors is required.

Greatly increased funding must be devoted to the provision of legal services
for the millions of Californians who are currently denied access to Jjustice, which
all too frequently means they are also denied adequate food, safe housing, basic
medical care, fair employment, and other necessities of life. The majority of the
necessary funding must ultimately come from the Californian people themselves,
through the tax dollars which represent our commitment to our democratic system
of government and to a better future in which the historic promise of “justice for
all” is at last fulfilled.
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Appendix One

American Bar Association
Comprehensive Legal Needs Study

This Appendix contains more detailed information drawn from the CLNS,
including data on the incidence of legal problems by region, the types of legal
needs Americans most frequently experience, their use of lawyers, paid vs. free
services, and their awareness of legal services.

Incidence by Region — Forty per cent of low-income households nationwide
experienced at least one legal need in 1992."2 However, when broken out on a
regional basis, 46% of survey households in the West (predominantly Californians
by population) experienced a legal problem, compared with 40% in the Northeast
and 38% in the South and Midwest.'™ While the difference between 38% and 46%
may seem small, the CLNS actually reveals that in 1992 poor California households
experienced considerably more legal problems than did Americans in other
regions of the country.

Types of Needs — While 40% of low-income households reported experiencing a
new legal need in 1992, no more than 13% reported a need in any single
category.'* Among these households, the legal needs most frequently reported
were in the broad areas of housing and real property (13%), personal finances and
consumer needs (13%), family and domestic needs (8%), employment-related
needs (7%), and community and regional needs (7%). '

Of the 67 specific legal needs the interviewers asked about, two per cent or
more of low-income households experienced 22 of them during 1992. (For
additional details about specific legal needs, see Table A.)

Use of Lawyers — The CLNS also provides some revealing information about how
often poor people seek assistance for a legal need and where they find help.
Seventy per cent of all poor households experiencing a legal need did not even
attemnpt to seek assistance from the justice system.'*

When low-income households faced a situation with legal implications, 24%
attempted to deal with the matter on their own. (See Table B.) Another 38% took
no action at all. About eight per cent consulted non-legal third parties such as
community organizations, regulatory agencies, accountants, realtors or insurance
agencies. Only 29% of poor people experiencing legal needs turned to the civil
justice system, including lawyers and courts. Of those 29% who encountered the
legal system, about three-quarters (73%) saw a lawyer — either in private practice
or through a legal services program. The remaining one-quarter came in contact
with courts, administrative hearing bodies, arbitrators, mediators, or dispute
resolution centers where they represented themselves on a pro per basis.

Paid vs. Free Services — Only one in five (21%) of low-income families that
experienced a legal need in 1992 actually saw a lawyer, either in private practice
or at alegal services program.'” Of those who saw an attorney, the CLNS indicates
that nearly one-half (43%) paid or expected to pay either full or reduced fees for
the services they received. (See Table C for details about fee arrangements between
lawyers and low-income households.)

It is important to note that the majority of those who paid or expected to pay
a fee were indigent clients who entered into a contingency-fee arrangement with
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their lawyers. The fee they paid came out of any recovery, either in workers’
compensation, personal injury, or other tort matters.

Of those poor families with legal needs who sought assistance, approximately
55% did not pay for the legal services they received.'"” About 20% made do with
an initial free consultation from a private attorney, 13% received some form of
free assistance from a legal services program, three per cent received pro bono
legal services from a private attorney, five per cent would have paid a contingency
fee but no fee was due because they lost the case, and 13% did not know on what
basis they received free services.

Awareness of Legal Services — Responses to the CLNS indicate that low-income
families are relatively unaware of a variety of legal resources in their communi-
ties.'” For example, while 61% of all survey respondents were aware of the small
claims court, only 50% were aware of Lawyer Referral Services or free legal
services, and 18% were aware of mediation services. Nearly 17% of poor families
were aware of none of these resources.
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Table A. Quantifying Types of Legal Needs of the Poor.
(Poor California households each have approximately one legal need per year.)

Type of Incidence’ |Prevalence Explanation
Legal Need

Problems with 6% 8% Car/property improperly repossessed; Wages

creditors improperly garnished; Serious dispute over charges

Suffered personal/ 5% 5% involved in auto accident; Harmed by defective

economic injury product; Harmed by service provider's actions

Household/marital 5% 6% Child custody dispute; Property settlement dispute

dissolution

Unsafe rental 5% 7% Failure to provide heat/hot water; Serious problem

housing with rats and cockroaches; Unsafe conditions, e.g.
unrepaired locks, lead paint

Inadequate police 4% 6% Dealers, criminals present; Police do not respond,

protection are not visible; Police are abusive

Problems with 3% 4% Unreasonable rent increase; Threatened eviction;

landlord Dispute over security deposit

Problems with 3% 4% Unreasonable deposit; Dispute over payments;

utility Dispute over shutoffs

Health care costs 3% 3% Dispute over charges, payments; Dispute over
coverage

Problems related 3% 3% Coverage denied; Policy cancelled without cause;

to insurance Dispute over a claim

Difficulty with 3% 4% Benefits unfairly cut or denied; Required to pay back

public benefits benefits received; Refused a hearing or appeal

Housing 2% 3% Housing denied; Had trouble with financing

discrimination

Inadequate 2% 5% Unsafe public transportation; Unsafe public buildings

municipal services

Problems with 2% 4% Dispute over paternity; Dispute over collection or

child support payment

Wills/estate 2% 2% Making a will; Contesting a will; Settling an estate

distribution

Discrimination in 2% 2% Unfair hiring practices; Discrimination due to race,

hiring sex, age, disability, or parental status

Problems with 2% 2% Paid less than minimum wage; Paid less than

compensation co-workers with same job; Improper tax
withholding; Benefits not as promised

Discrimination on 2% 2% Denied promotion/raise; Fired due to race, sex, or

the job age; Given unfavorable work assignments

Working condition 2% 2% Hazardous conditions; Sexual harassment; Serious

problems dispute with union

Barriers to health 2% 3% Discrimination based on income or lack of

care insurance; Long waiting lists; Inadequate facilities

Problems 2% 2% Credit unfairly refused; Discrimination due to race,

obtaining credit sex

Bankruptcy-related 2% 2% Help in filing bankruptcy; Serous problems resulting

problems from earlier bankruptcy

Problems related 2% 2% Signed without understanding; Inability to escape

to contract misunderstood contractual obligations; Serious
dispute over terms of a contract

1. The difference between the incidence and the prevalence rates among the categories reflect differences in
the nature of those needs. For example, the incidence rate of “Seriously inadequate municipal services” is 2%
while the prevalence rate is 5%, an indication of the chronic nature of the underlying problem. In general,
greater differences between the two rates reflect needs which people either find take a long time to resolve or
see as chronic and not amenable to resolution.
Source: Data from the American Bar Association's Comprehensive Legal Needs Study.
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Table B. Actions Taken by Low-Income Households When Faced with a Legal Need.

Action Taken (1,752 households surveyed)
Legal/judicial action 29%
Nor-legal/judicial action 8%
Attempted to handle on their own 24%

No action taken at all 38%

Source: Data from the American Bar Assaciation's Comprehensive Legal Needs Study.

Table C. Fee Arrangements between Lawyers and Low-Income Households.

Fee Arrangements between Lawyers and
Low-income Households Seeking Legal Advice

Were not charged, or did not expect to be charged because: 55%
Free initial consultation 20%
Eligible for legal aid 13%
Pro bono work 3%
Lawyer worked as a favor 1%
Contingency fee (lost) 5%
Other 6%
Do not know reason 6%

Charged or expect to be charged: 43%'
Usual fee 30%
Reduced fee 8%
Do not know if reduced or usual fee 6%

1. The majority of these cases were contingency fee cases where the lawyer was paid out of the court
award or settlement rather than by the indigent dient.

Source: Data from the American Bar Assodiation’s Comprehensive Legal Needs Study.
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Alternative Calculations*

Alternative Calculation of the Near-Poor Population and their Legal Needs
Based on a Broader Approximation of the First and Second Quintiles
[41.41%]

As noted in the text of Chapter 4, limited demographic information about
California’s near-poor population is readily available. The body of the report uses
the 38.18% figure to represent the population in the first and second quintiles. As
an alternative, it is possible to use the 41.41% figure to calculate both the near-poor
population and its legal needs. The 41.41% figure reflects households with annual
incomes under $30,000.

There are around 2.5 million non-poverty near-poor households with incomes
under $30,000."° Multiplying this number by 0.9 legal incidents per year gives
almost 2. 3 million (2,278,632) legal needs for this demographic group.

Calculating the number of unmet legal needs is done by using the same
method as was used in the text of the report.?® If unmet needs are defined as all
incidents where nothing was done (regardless of the satisfaction with the outcome)
or where the person’s own action, nonlegal action, or action by a nonlegal third
party yielded unsatisfactory results, the near-poor have almost 940,000 (937,656)
unmet needs.?!

Alternative Calculation of the Near-Poor’s Unmet Legal Needs Based on a
Broader Definition of Unmet Legal Needs

Using the Lower 38.18% Figure (as used in the text)
If unmet needs are defined as all incidents that are not taken to the legal or
judicial system, the near-poor have 1.2 million unmet needs.*”

Using the Higher 41.41% Figure (as used in this Appendix)
If unmet needs are defined as all incidents that are not taken to the legal or
judicial system, the near-poor have 1.4 million unmet needs.*”

Alternative Calculation of the Cost of Providing Subsidies to the Near-Poor
Based on a Broader Definition of the First and Second Quintiles [41.41%]

Using a narrow definition of unmet legal needs
With such a definition, the annual cost of meeting those needs would be
almost $190 million.

Using a broader definition of unmet legal needs
With such a definition, the annual cost would be over $280 million.

Alternative Calculation of the Cost of Providing Subsidies to the Near-Poor
Based on a Broader Definition of Unmet Legal Needs (and the 38.18% figure)

The cost estimate in the text reflects a subsidized cost approximation based
on 38.18% of the state’s population and a narrow definition of unmet legal needs.
(This narrow definition encompassed all incidents where nothing was done
(regardless of satisfaction with the outcome) or where the person’s own action,
nonlegal action, or action by a nonlegal third party yielded unsatisfactory results.)

Using a broader definition of unmet need (all incidents that are not taken to
the legal or judicial system) led to a calculation of over 1.2 million unmet needs.

* All cost calculations are in 1993 dollars.
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Assuming an average cost of $202 per case and this figure, the cost to meet the
near-poor’s unmet legal needs would be over $240 million.

Alternative Calculation of the Cost of Sliding Scale Fees Based on a Broader
Definition of Unmet Legal Needs (and the 38.18% figure). (See Table D.)

Providing an average ten per cent subsidy would cost almost $25 million; an
average 50% subsidy would cost over $120 million.

Alternative Calculation of the Cost of Sliding Scale Fees Based on a Broader
Definition of the First and Second Quintiles [41.41%)]. (See Table D.)

Using a narrow definition of unmet legal needs

With such a definition, the cost of providing an average ten per cent subsidy
would be almost $20 million. Providing an average 50% subsidy would cost $95
million.
Using a broad definition of unmet legal needs

With such a definition, the cost of providing an average ten per cent subsidy
would be almost $30 million. Providing an average 50% subsidy would cost $140
million.

Table D. Summary of Cost Estimates (in 1993 Dollars) to Meet the Unmet Legal Needs of
California’s Near-Poor Population.’

Based on an approximation of the near-poor population
using 38.18% to represent the first and second quintiles

average 10% subsidy average 50% subsidy
Narrow definition of legal needs $15 million $80 million
Broad definition of legal needs $25 million $120 million

Based on an approximation of the near-poor population
using 41.41% to represent the first and second quintiles

average 10% subsidy average 50% subsidy
Narrow definition of legal needs $20 million $95 million
Broad definition of legal needs $30 million $140 million

1. See Chapter 7 and Appendix Two.
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Departments of Commerce, Justice and State, the Judiciary and Related Agencies Appropriations
Actof 1989, Pub. L, No. 100459, 102 Stat. 2186, 2218 (1988), as found in Comparing Legal Services,
supra, at 235.

In 1993 the Project Advisory Group (PAG), a leading national organization of legal services
programs, estimated that Congress would have to appropriate $823.2 million for LSC for fiscal
year 1994 to permit reestablishing the minimum access field program staffing levels of 1981 while
also funding specialized programs at levels essentially comparable to 1981. This amount com-
pared with a 1981 minimum access appropriation for LSC of $321.3 million, accounting for
inflation and increases in the poverty population. Project Advisory Group, Testimony on Funding
for the Legal Services Corporation for FY 1994 before the Subcommittee on Commerce, Justice
and State, the Judiciary and Related Agencies of the House Committee on Appropriations (May
12, 1993). LSC’s fiscal year 1994 appropriation was $400 million, increased to $415 million for
fiscal year 1995. See PAG Update (Project Advisory Group, Washington, D.C.), Aug. 17, 1994, at
1, as found in Comparing Legal Services, supra note 52, at 236.

See THE LEGAL SERVICES CORP., supra note 41, at 14.

These IOLTA programs are the second largest funding source in the United States, after LSC,
for civil legal services to the poor, making grants of up to $100 million annually to LSC grantees
and other programs. See Comparing Legal Services, supra note 52, at 236; Doreen Dobson, Interest
on Lawyers’ Trust Accounts - A Resource for Delivering Legal Services to the Poor, ABA EXCHANGE: IOLTA
IN THE 19908, Oct. 1993, as found in Comparing Legal Services, supra note 52, at 236,

See ABA Commission on Lawyers’ Trust Accounts, IOLTA HANDBOOK (January 1995, updated
December 1995), at Tab 9, at 1.

The nation’s poor have greatly benefited from these joint efforts. There are now approximately
900 pro bono programs in the United States. Over 135,000 lawyers participate in the voluntary
legal aid movement. See Comparing Legal Services, supra note 52, at 241.

The gross receipts of all private law firms in the United States reached slightly over $108 billion
in 1992. Bureau of the Census, STATISTICAL ABSTRACT OF THE UNITED STATES, Table 1315 (1995)
[hereinafter STATISTICAL ABSTRACT].

“First, what our government spends to provide poor people with legal counsel in civil cases
represents just six-tenths of one percent of this nation’s total public-private expenditures on
lawyers in civil cases...[W]e find that nearly two hundred dollars are spent on private legal fees
for every dollar the government spends on civil legal services for the poor.” Toward Equal Justice,
supra note 22, at 216.

Incidentally, this statistic does not even include the elderly poor who are served through Medicare
or several other multi-billion dollar health care programs which serve many poor people.If we
add in these further public expenditures on health care for the poor, the government total
certainly would rise several percentage points of the combined private-public expenditures on
health care. Total private-public expenditures on health care for all Americans amounted to $752
billion in 1991. STATISTICAL ABSTRACT, supra note 58, at Table No. 149. The Medicaid program
providing health care to the poor had a budget of $77 billion, representing 10.2% of the total
expenditures on health care. /d. at Table No. 162, as found Toward Equal Justice, supra note 22, at
216.

See EMERY A. BROWNELL, LEGAL AID IN THE UNITED STATES 260 (1951),
President’s Message, CAL. ST. B. ], June 1936, at 136.
See HISTORY OF LEGAL SERVICES, supra note 35, at 3.

See Legal Services Corporation Briefing Book, July 14, 1975: Memorandum of the Legal Services
Corporation, 1975 Funding Allocation by State, at 56 (on file with the archives of the Legal
Service Corporation, Washington, D.C.).

Data on file with the Legal Services Corporation, Washington, D.C.
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66.
67.
68.

69.
70.

71.

See Unequal Justice, supra note 3, at b.
See THE LEGAL SERVICES CORP., supra note 41, at 10.

See Unequal Justice, supra note 3, at 1; see also Legal Services Budget Request for Fiscal Year 1982,
at 1. Data on file with the Office of Legal Services, State Bar of California.

A Call to Justice, supra note 5, at 7.

Data provided by Lorna Choy, Legal Services Trust Fund Program, State Bar of California,
February 8, 1996.

Id.

3. Growth of Poverty in California

72.

73.

74.

75.

76.

71.

78.

79.

80.

81.

82.

83.

84.

85.

86.

California Department of Finance, Projecied Total Population of California Counties: 1990 to 2040,
Report 93-p-3 (Sacramento, CA, May 1993).

1980 Census of Population, Vol. 1, Chapter C (General Social and Economic Characteristics),
Part 6 (California), Table 56, at 11; see also Table 72, at 115.

Census of Population and Housing, 1990: Public Law 84-171 Data.
Legal Services Trust Fund Program, State Bar of California.

Ronet Bachman, Violence Against Women: A National Crime of Victimization Survey Report, U.S. Dept.
of Justice, Bureau of Justice Statistics, NJC-14523, 7 (1994); see also Jane Zora, Women Battering:
A Major Cause of Homelessness, CLEARINGHOUSE REV. 421 (Special Issue, 1991).

Raymond McLeod, More Children Living in Poverty in California, S. F. CHRON., June 11, 1993, at
Al9.

Telephone Interview with Tony DiNapoli, Public Information Officer, California State Employ-
ment Development Department (Nov. 3, 1994).

Telephone Interview with the California State Department of Rehabilitation, Statistics Unit
(March 1989) (on file with the Department of Economic Opportunity Advisory Commission,
Sacramento) cited in TONY TAYLOR £7 AL., CALIFORNIA’S UNFINISHED BATTLE: THE WAR ON POVERTY
AFTER 25 YEARS 36 [hereinafter CALIFORNIA'S UNFINISHED BATTLE].

U.S. Bureau of the Census, Current Population Reports, Series p-23, No. 128, America in
Transition: An Aging Society, at 1, U.S. Government Printing Office (Washington, D.C,, Sept. 1,
1983).

SUSAN GABBARD, EDWARD KISSAM, PHILIP L. MARTIN, THE IMPACT OF MIGRATORY TRAVEL PATTERNS ON
THE UNDERCOUNTING OF HISPANIC FARMWORKERS 207-245 (1993) (paper delivered to the 1993
Conference on Undercounted Ethnic Populations, later published by Bureau of the Census,
Washington, D.C.); California Legal Services Planning Steering Committee, Draft of Legal
Services Plan for the Legal Services Corporation, at section entitled “Poverty in California” (on
file with the Office of Legal Services, State Bar of California).

California Findings, National Agricultural Workers Survey, Research Report #3, at 48-49 (1993),
Office of Assistant Secretary for Policy of the Office for Program Economics.

HOMELESSNESS IN CALIFORNIA, 1994 (a paper prepared by the California Homeless and Housing
Coalition) (on file with California Homeless and Housing Coalition, Sacramento).

California Department of Finance, Projected Total Population of California Counties: 1990 to 2040.

Report to the Legal Services Corporation Board on Legal Services in California (Mar. 11, 1994)
at section entitled “California Indian Legal Services” (on file with the Public Interest Clearing-
house).

See CALIFORNIA'S UNFINISHED BATTLE, supra note 79, at 25.

4. Quantifying Legal Needs

87.

See, e.g., Unequal Justice, supra note 3, at 3 (the Legal Needs Studies: Report of Conference on
Access to Justice in the 1990s, sponsored by the American Bar Association Consortium on Legal
Services and the Public, and Tulane Law School (May, 1989); Advisory Council of the Maryland
Legal Services Corporation, Action Plan for Legal Services to Maryland’s Poor (Baltimore, Maryland
Legal Services Corporation, 1988); Albert H. Cantril and Susan Davis Cantril, The Hopes, Fears,
and Concerns of Those Elgible for Legal Assistance in Southern Virginia (Washington, D.C.: Public
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88.
89.

90.

91.

92.
93.
94.

95.
96.
97.
98.

Notes and Sources

Research, Inc., 1979, for the Virginia Legal Aid Society); Legal Services of North Carolina, Inc.,
Client Needs Survey (1979); Leonard H. Goodman, A Report on the Jackson (Florida) Needs Survey
{Washington D.C.: National Social Science and Law Project, 1977); Leonard H. Goodman, et al.,
Interim Report on a Study of the Legal Needs for the Poor in New Jersey (Washington, D.C.: National
Social Science and Law Project, 1977); Maryland Legal Services Corporation, Assessment of the
Legal Needs of the Poor in the State of Maryland (198%); Minnesota Legal Services Corporation, Legal
Needs of the Poor in Minnesota: An Assessment of the Unmet Need (1984); National Social Science and
Law Project, Legal Needs of the Poor in Providence (Rhode Island): Selected Findings (1980); Nevada
Indian-Rural Legal Services, Analysis of Legal Services Needs (1981); North Central Texas Legal
Services Foundation, Inc., Report on Program Priorities (1984); Legal Services of Northern Virginia,
1981 Needs Assessment: Survey Results (1981); Jessica Pearsons and Nancy Thoennes, “Assessing the
Legal Needs of the Poor in Colorado,” CLEARINGHOUSE REVIEW (1986), an abstract of Report of the Legal
Needs of the Poor in Colorado (Denver: Center for Policy Research, 1985); Robert L. Spangenberg,
et al., Massachusetts Legal Services Plan for Action (Massachusetts Legal Assistance Corporation,
Boston, Massachusetts, 1987); Robert L. Spangenberg, et al., /llinois Legal Needs Study (Chicago:
linois State Bar Association and Chicago Bar Association, 1989); Robert L. Spangenberg, et al.,
New York Legal Needs Study (New York: New York State Bar Association, 1989); and Texas Lawyers
Care, Access to the Justice System: A Status Report on the Availability of Representation for Low-Income
Texans with Civil Legal Problems (1983).

See Massachusetts Legal Services Plan for Action, supra note 87.

Leonard H. Goodman, et al., Interim Report on a Study of the Legal Needs of the Poor in New Jersey
(1979) (on file with the National Science and Law Project, Washington, D.C.)

Jessica Pearsons and Nancy Thoennes, Assessing the Legal Needs of the Poor in Colorado, CLEARING.

HOUSE REVIEW (June 1986); see also Report of the Legal Needs of the Poor in Colorado (1985) (on file
with the Center for Policy Research, Denver).

See AMERICAN BAR ASSOCIATION, FINDINGS OF THE COMPREHENSIVE LEGAL NEEDS STUDY [hereinafter
CLNS FINDINGS], 1994. CLNS FINDINGS consists of three distinct reports: REPORT ON THE LEGAL NEEDS
OF THE LOW- AND MODERATEINCOME PUBLIC [hereinafter CLNS: LOW- AND MODERATE-INCOME|; REPORT
ON THE LEGAL NEEDS OF THE LOW-INCOME PUBLIC [hereinafter CLNS: LOW-INCOME]; and REPORT ON
THE LEGALNEEDS OF THE MODERATE-INCOME PUBLIC [hereinafter CLNS: MODERATE-INCOME). Addition-
ally, the ABA published AGENDA FOR ACCESS: THE AMERICAN PEOPLE AND CIVIL JUSTICE - FINAL REPORT
ON THE IMPLICATIONS OF THE COMPREHENSIVE LEGAL NEEDS STUDY (1996) [hereinafter AGENDA FOR
ACCESS].

See CLNS: LOW- AND MODERATE-INCOME, supra note 91, at Table 3-2, at 8-9.
Id. at Tables 3-1 and 3%-2, at 8-9.

This figure was obtained by using U.S. Census figures for the number of households in California
in 1990 (10,399,700) and the number of persons living in California (29,003,219). Dividing the
latter by the former gives the approximate number of persons per household (2.78885). Here the
Working Group assumed the number of persons per household is constant across income levels.

The Census found 4,953,374 persons living below 125% of the poverty level. To find the
approximate number of households at this income level, the Working Group divided this number
by 2.78885, the number of persons per household in poverty. The result is 1,776,135 households
below 125% of the poverty level. Here we assumed that poverty households are the same size as
other households.

These calculations were based on Tables 28 and 29, U.S. Census Burcau 1990 CP-2-6, Section 1:
Social and Economic Characteristics, California.

See CLNS: LOW-INCOME, supra note 91, at Table 4-2, at 19.

U.S. Census, STATISTICAL ABSTRACT (1993), at Table 749, at 482.

Demographic information in this section is derived from the 1990 U.S. Census.

The income distribution of California households (as of 1990) that is available is as follows:
18.93% households at < $15,000 = 1,969,258

22.87% households at < $17,500 = 2,378,923

38.18% households at < $27,500 = 3,971,621

41.41% households at < $30,000 = 4,307,948
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99.

100.

101.

102.
103.

104.

105.

59.08% households at < $42,500 = 6,144,859
61.61% households at < $45,000 = 6,410,696

Since the available statistics do not exactly encompass the 40% of households constituting the
lower two quintiles, the Working Group used the figure of 38.18%.

For an alternate calculation using 41.41% of California’s population, see Appendix Two.

The number of non-poverty households (2,195,486) is derived by subtracting the number of
poverty households (1,776,135) from the number of households that represent 38.18% of the
state’s population (3,971,621).

See CLNS: LOW- AND MODERATEINCOME, supra note 91, at Table 3-2, at 9, for the figure of 0.9 legal
incidents for moderate income households. Using this number assumes it is valid for all income
levels within the moderate income category. Table 3-5 reports that only the $35,000-$44,999
category has a significantly higher number of incidents than the other income categories. See CLNS:
LOW- AND MODERATEINCOME, supra note 91, at 14.

As mentioned in this report, there have been numerous studies conducted on the legal needs of
the poor. This wealth of data justified the Access to Justice Working Group's use of the
conservative average of 1.0 legal need per household for this population group. The only study
done for the near-poor, however, is CLNS FINDINGS. Consequently, the Working Group used the
more precise CLNS estimate of 0.9 legal needs per household in this Report for the near-poor
population.

The analysis of unmet legal needs relies on CLNS: LOW- AND MODERATE-INCOME, supra note 91, at
Tables 4-1 and 4-2, at 21-22; and AGENDA FOR ACCESS, supra note 91, at Table 3, at 6, and Table 6, at 8.

Most Formal Action Taken Incidents Satisfied Dissatisfied
Legal/Judicial 39% 64% 28%
(770,615) (493,194) (215,772)
Nonlegal/3rd Party 12% 57% 40%
(237,112) (135,154) (94,845)
On Own 23% 50% 45%
(454,466) (227,233) (204,509)
Nothing 26% 39% 46%
(513,744) (200,360) (236,322)

For an alternate calculation using a broader definition of unmet legal needs, see Appendix Two.

813,098 is the total of 518,744 (no action taken, regardless of satisfaction with the outcome) +
204,509 (person’s own action yielded unsatisfactory results) + 94,845 (nonlegal action or action
by a nonlegal third party yielded unsatisfactory results).

See CLNS: MODERATE-INCOME, supra note 91, at Table 4-2, at 19. The 1.0 legal needs figure in Table
4-2 reflects the higher level of legal needs among households with annual incomes in the $35,000
to $44,999 range. As mentioned above in note 100, CLNS: LOW- AND MODERATEINCOME Table 3-5
reports that this group has a significantly higher number of legal incidents than the other income
categories.

See CLNS: MODERATE-INCOME, supra note 91, at Table 5-2, at 41.

5. Amount of Access to Justice California Now Provides to the Poor

106.

107.
108.
109.

This figure and those following were derived directly by the author’s research staff by examining
the 1993 Annual Case Summary Reports of the Legal Services Trust Fund Program of the Siate
Bar of California [hereinafter LSTF Case Summary Reports]. (Results of this research are on file
with the Legal Services Trust Fund Program, State Bar of California).

Id.
Id.

Memorandum on Legal Services Funding Figures from Beth Tafe to Paulette Taylor (July 13,
1994) (on file with the Office of Legal Services, State Bar of California) [Hereinafter Memoran-
dum, July 13, 1994, on Legal Services Funding Figures]; Telephone Interview with Beth Tafe,
State Bar of California (July 13, 1994).
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110.
111.
112.
113.
114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

124.

125,

Notes and Sources

See Unequal Justice, supra note 3, at 5.

Figures from the State Bar of California, Membership Records.

See Unequal Justice, supra note 3, at 5.

A Crisis for the Needy: Legal Programs in Poorhouse, CAL.ST. B.]., Feb. 1994, at 22,

Data provided by San Francisco Neighborhood Legal Assistance Foundation, January 24, 1996
{on file with the Office of Legal Services, State Bar of California).

Telephone Interview with Jodie Berger, Program Director, Legal Aid Society of Alameda County
(Nov. 11, 1994).

Data provided by Legal Aid Society of Alameda County, Mar. 11, 1996 (on file with the Office
of Legal Services, State Bar of California).

Data provided by Legal Aid Society of San Diego, Mar. 12, 1996 (on file with the Office of Legal
Services, State Bar of California).

Data provided by Legal Aid Foundation of Los Angeles, Mar. 11, 1996 (on file with the Office of
Legal Services, State Bar of California).

Data provided by National Center for Youth Law, Mar. B, 1996 (on file with the Office of Legal
Services, State Bar of California).

Data provided by Western Center on Law and Poverty, Mar. 8, 1996 (on file with the Office of
Legal Services, State Bar of California).

See supra, note 119.

Telephone Interviews with Janis Paular, Transcript Reimbursement Fund Coordinator, Court
Reporters Board of California, State of California Department of Consumer Affairs (Nov. 11,
1994 and Feb. 8, 1996).

Salary Report, January 1996, produced by San Francisco Neighborhood Legal Assistance Foun-
dation (on file with the Office of Legal Services, State Bar of California).

Telephone Interview with Robin Levine, Head Trial Attorney, San Francisco Public Defenders
Office (Feb. 8, 1996).

Michael Gebhardt, MoFo is Latest to Raise Associates’ Pay Scale, THE RECORDER, Jan. 31, 1996, at 3.

6. Innovative Delivery Methods for All Californians

126.

127.

128.

129.
130.

131.
132,

133.

134.
135.

Telephone Interview with Professor Michael Millemann, University of Maryland School of Law
(Nov. 11, 1994).

Involving the California Young Lawyers’ Association and local barrister groups might be effective
ways to reach such attorneys.

See National Resource Center for Consumers of Legal Services, Legal Plan Letter, #304-305 (Sept.
1994) [hereinafter Legal Plan Letter).

Id.

Telephone Interview with Ginny Holt, Customer Service Representative, Midwest Legal Services
(Jan. 20, 1995).

See Legal Plan Letter, supra note 128, at 493,

Telephone Interview with Marcelle E. DuPraw, Director of the Collaborative Communities
Program, National Institute for Dispute Resolution (June 6, 1996). Telephone Interview with Bill
Ferguson, Associate Director, National Association for Community Mediation (June 7, 1996).
Interview with Ellen Miller, Program Developer/Organizer, Office of Legal Services, State Bar
of California (June 13, 1996).

Arizona Pro Per Information System Project “Quick Court,” Arizona Supreme Court (on file with the
Arizona Supreme Court, Administrative Office of the Courts, Phoenix).

CAL. CIV. PROC. CODE §116.20, §116.940 (Deering 1991).

Telephone Interview with Glendalee Scully, Director of Clinical Programs, Community Legal
Services, McGeorge School of Law (Nov. 11, 1994). Telephone Interview with Bonnie MacFarlane,
Staff Attorney, Small Claims Advisors Clinic (Feb. 8. 1996).

85



And Justice For All

136.

137.

138.
139.
140.

141.
142.
143.

144.
145.

Telephone Interview with Jeanne Stott, Small Claims Court Advisor, San Francisco (Nov. 11, 1994
and Feb. 13, 1996).

Mark Thompson, Shortage in the Court: The Pro Per Crisis, SAN FRANCISCO DAILY JOURNAL, Jan. 30,
1995, at Al [hereinafter Shortage in the Court].

Suzanne Northington, Pro Per Behavior, CAL. LAW., May 1994, at 29.
See Shortage in the Court, supra note 137, at Al.

See Preventing Homelessness Through Representation of Tenants Faced with Eviction, 44 THE RECORD
234 (April 1989). [This study in New York City documented that it was very cost-effective to employ
lawyers to represent tenants since they prevented such a high percentage of costly evictions which
unrepresented tenants would have lost.]

See AGENDA FOR ACCESS, supra note 91, at 10-11.
Telephone Interview with Barbara Shea, Esq. (Feb. 8, 1996).

See e.g., Junda Woo, Entrepreneurial Lawyers Coach Clients to Represent Themselves, WALL ST. ], Oct.
15, 1993, at B1.

See comments to CALIFORNIA RULES OF PROFESSIONAL CONDUCT Rule 3-400.

See CLNS: MODERATEINCOME, supra note 91, at Table 5-21, at 64.

7. Estimating the Gap between Current and Necessary Funding for the Poor and
Near-Poor

146.

147.
148.
149.

150.
151.

152.

15,3.

154.

155.

156.

157.

158.

Number of poor households extrapolated from Census of Population and Housing, 1990: Public
Law 84-171 Data; number of legal needs per household extrapolated from CLNS: LOW-INCOME,
supra note 91, Table 4-2 at 19; number of needs met annually extrapolated from memo to author
discussing the Annual Case Summary Reports, Aug. 1994 (on file with the Legal Services Trust
Fund Program, State Bar of California). (For detailed discussion, see Chapter 4: Quantifying Legal
Needs.)

See Memorandum, July 13, 1994, on Legal Services Funding Figures, supra note 109.
See Toward Equal Justice, supra note 22, at 212.

Project Advisory Group, Inc., Equal Justice for People in Poverty: The Long-Term Goal of Legal Services
14 (1993) (paper presented to the Board of Directors of the Legal Services Corporation, on file
with the Legal Services Corporation).

1990 U.S. Census, U.S. Bureau of the Census, Population & Housing Reports, Washington, D.C.

U.S. Department of Commerce, STATISTICAL ABSTRACT OF THE UNITED STATES ( 1994), Table 164, at
117; see also Telephone Interview with Gene Hiehle, Medical Statistics Unit, State of California,
Department of Health Services (Apr. 24, 1995).

Id.

Telephone Interview with Karen Ringuette, Public Information Office, Administrative Office of
the Courts (Nov. 3, 1994).

Chapter 4 used the approximation of 38.18% to reflect the first and second quintiles of the state’s
population. For an alternative set of cost calculations using the higher figure of 41.41% of the
state’s population, see Appendix Two. (Recall that both percentages then subtracted the number
of people living below 125% of the poverty level.)

For an alternate calculation using the broader definition of unmet legal needs, see Appendix
Two.

For alternative calculations of the cost of subsidizing legal services for the near-poor using (1) the
broader definition of unmet need and (2) the broader definition of the near-poor population,
see Appendix Two and Appendix Two, Table D.

Yankelovich Skelly and White, The Public Image of Courts: Highlights of a National Survey of the
General Public, Judges, Lawyers and the Community Leaders (1978) (on file with the National Center
for State Courts, Williamsburg, Virginia).

See Adam Clymer, Rise in U.S. Optimism on Economy Bolsters Reagan Support, Poll Hints, NEW YORK
TIMES, April 30, 1981, at B10.
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159.

160.

Notes and Sources

Yankelovich Skelly and White/Clancy Shulman, Inc., Surveying the Future: Californians’ Attitudes
on the Court System 19 (Dec. 10, 1992) (on file with the Administrative Office of the Courts, San
Francisco).

Commission on the Future of the Legal Profession and the State Bar, Summary and Highlights of
Key Recommendations 17 (Dec. 1994) (on file with the State Bar of California).

Funding Options

161.

162.
163.

164.
165.

166.
167.

Telephone Interview with Nancy Slonim, Director of Public Relations, American Bar Association
(Nov. 2, 1994).

Telephone Interview with Membership Records, State Bar of California (Nov. 2, 1994).

Telephone Interview with Karen Ringuette, Public Information Office, Administrative Office of
the Courts (Nov. 3, 1994).

MODEL RULES OF PROFESSIONAL RESPONSIBILITY Rule 6.1.

Res. 1-13-94, 1994 Conference of Delegates, Jan. 13, 1994, at 1-13a-94; Resolution #152, adopted
by the State Bar Board of Governors July 8, 1995 (both on file with State Bar of California).

Telephone Interview with Michael Tartaglia, Pro Bono Director, The Florida Bar (Mar. 31, 1995).
Telephone Interview with Michael Tartaglia (Feb. 13, 1996).

168. Judicial Council of California, Annual Data Reference, 1993-94 Caseload Data 10, 55.

169.

170.
171.

172

173.

174.
175.

176.

177.

178.

179.

180.

Linowitz continues, “What is important for the self-respect of the bar is that every lawyer make
some contribution, of time or money, to the costs of approaching the goal of equal justice for all.
Trade associations can’t call for new taxes on their members, but professional associations can.”
SOL M. LINOWITZ WITH MARTIN MAYER, THE BETRAYED PROFESSION: LAWYERING AT THE END OF THE
TWENTIETH CENTURY 161-162 (1994).

See California Leads U.S., supra note 26, at 1.

Richard C. Reuben, Legal Services Levy Begins Hot Debate, LOS ANGELES DAILY JOURNAL, April 15,
1991, at 7.

Memorandum from Mary Viviano, Director, Office of Legal Services, State Bar of California to
Legal Services Funding Committee (Jan. 4, 1994) (on file with the Office of Legal Services, State
Bar of California).

Telephone Interview with Scott Hartsook, Managing Attorney, Legal Services Corporation of
Iowa (Feb. 8, 1996).

SB 2105, SB 536, 1993-94 Reg. Sess.

See Memorandum from Denis J. Murphy, Ohio Civil Legal Needs Assessment Implementation Commil-
tee (May 31, 1993) (on file with Office of Legal Services, State Bar of California); Telephone
Interview with Denis J. Murphy, Chair, Ohio Legal Needs Assessment Implementation Commnit-
tee (Aug. 3, 1994); Telephone Interview with Robert Clyde, Executive Director, Ohio Legal
Assistance Foundation (Feb. 8, 1996).

Telephone Interview with Barbara Clarke, Executive Director, Legal Foundation of Washington
(Aug. 3, 1994); Telephone Interview with Barbara Warren, LPD Program Manager, Legal
Foundation of Washington (Feb. 20, 1996).

Telephone Interview with Roberta Ranstrom, Acting Director, Legal Services of Northern
California (Nov. 1, 1994).

Telephone Interview with Bill Kennedy, Managing Attorney, Legal Services of Northern Califor-
nia (Feb. 20, 1996).

Telephone Interview with Janis Paular, Transcript Reimbursment Fund Coordinator, Court
Reporters Board of California, State of California, Department of Consumer Affairs (Nov. 11,
1994); See also CAL. BUS. & PROF. CODE §8030.2 et seq.

Memorandum from Curtis M. Caton, ¢t al., Law Firm Pro Bono Project to Pro Bono Coordinators .
and Public Interest Law Groups (July 26, 1394) (on file with Office of Legal Services, State Bar
of California); Telephone Interview with Tammy Taylor, Coordinator of Volunteer Services,
American Bar Association (Feb. 13, 1996).
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181. Memorandum from Nancy Strohl, et al., to Access to Justice Working Group 15 (Sept. 13, 1993)
(on file with the Office of Legal Services, State Bar of California).

182. Id. at 18-19.

183. Telephone Interview with Evelyn Riyhani, Director of Legal Programs, University of California
at Irvine (Nov. 4, 1994).

184. Telephone Interview with Hector Vargas, Program Director, The National Association for Public
Interest Law (Nov. 1, 1994).

185. Telephone Interview with David Stern, Executive Director, The National Association for Public
Interest Law (Feb. 13, 1996).

186. Telephone Interview with Judith Garlow, Director, Legal Services Trust Fund Program, State Bar
of California (Nov. 1, 1994).

187. See CLNS: LOW- AND MODERATEINCOME, supra note 91, at Table 4-9, at 29.

188. Telephone Interview with Barbara Rudometkin, Director, Lawyer Referral Service, Santa Clara
County Bar Association (Feb. 9, 1995).

189. LOREN RENZ AND STEVEN LAWRENCE, FOUNDATION GIVING (1994).

190. Extrapolated from Memorandum, July 13, 1994, on Legal Services Funding Figures, supra note
109.

191. Memorandum from Dan DeVries, et al., National Center for Youth Law to IOLTA Funded
Programs with San Francisco Offices (July 26, 1994) (on file with the Office of Legal Services,
State Bar of California).

Appendix One

192. See CLNS: LOW-INCOME, supra note 91, at Table 4-1, at 19.

193. Id. at Table 4-11, at 32.

194. Id. at Table 4-3, at 21.

195. Id. at Table 5-2, at 43.

196. Id. at Table 5-8, at 52.

197. Id. at Table 5-12, at 56.

198. Id. at Table 5-21, at 66.

Appendix Two

199. The number of nonpoverty households (2,531,813) is derived by subtracting the number of
poverty households (1,776,135) from the number of households that represent 41.41% of the
state’s population (4,307,948).

200. The analysis of unmet legal needs relies on CLNS: LOW- AND MODERATEINCOME, supra note 91, at
Tables 4-1 and 4-2, at 21-22; and AGENDA FOR ACCESS, supra note 91, at Table 3, at 6, and Table 6, at 8.

Most Formal Action Taken Incidents Satisfied Dissatisfied
Legal/Judicial 39% 64% 28%
(888,667) (568,747) (248,827)
Nonlegal/3rd Party 12% 57% 40%
(273,436) (155,859) (109,374)
On Own 23% 50% 45%
(524,085) (262,043) (235,838)
Nothing 26% 39% 46%
(592,444) (231,053) (272,524)

201. 937,656 is the total of 592,444 (no action taken, regardless of satisfaction with the out-
come) + 235,838 (person’s own action yielded unsatisfactory results) + 109,374 (nonlegal action
or action by a nonlegal third party yielded unsatisfactory results).

202. 1,205,322 is the total of 237,112 (nonlegal action or third party action, regardless of satisfaction

with outcome) + 454,466 (person’s own action, regardless of satisfaction with outcome) + 513,744
(no action taken, regardless of satisfaction with outcome).
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203. 1,389,965 is the total of 273,436 (nonlegal action or action by a nonlegal third party, regardless
of satisfaction with outcome) + 524,085 (person’s own action, regardless of satisfaction with
outcome) + 592,444 (no action, regardless of satisfaction with outcome).

89






